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MOT SO BINH HUGNG PHAN BINH THEM LUC BIA MG RONG
GIGA VIET NAM VA MALAYSIA THEO LUAT PHAP QUOC TE
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Tém tat: Nam 2009, Viét Nam va Malaysia da dé trinh lén Uy ban Ranh gioi thém luc dia ciia Lién
hop quéc (CLCS) Bdo cdo chung vé khu viee chong lan thém luc dia nam ngoai 200 hdi Iy giita hai
nueée & khu viee phia Nam cuia Bién Péng. Mdc dit CLCS dd hodn xem xét Bio cdo chung cia hai nu’d’c
do su phan doi ciia Trung Quéc va Phlllppznes song diéu nay khong lam anh th’ng dén caic quyen
trén bién hop phdp ciia hai nwde, dé la cdc quyen tai phén va quyén tham quyen d6i véi cdc vig bién
cua minh dwoc xdc dinh theo Cong woc Ludt Bién nam 1982. Bai viét dé xudt cac dinh huong nham
phan dinh khu viee Bdo cdo chung viing thém luc dia ngoai 200 hdi Iy giita Viét Nam va Malaysia, trén
co s6 dp dung cdc quy dinh lién quan ciia ludt phdp quoc té.

Tir khda: Phén dinh; khu viee Bdo cdo chung; vimg thém luc dia ngoai 200 hdi Iy; dinh hwdong; ludt phdp
quoc 1é.
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SOME ORIENTATIONS FOR DELIMITATION OF THE EXTENDED CONTINENTAL
SHELF BETWEEN VIETNAM AND MALAYSIA ACCORDING TO INTERNATIONAL LAW

Abstract: In 2009, Vietnam and Malaysia submitted to the United Nations Commission on the Limits
of the Continental Shelf (CLCS) a Joint Submission on the overlapping continental shelf area beyond
200 nautical miles between the two countries in the southern part of the East Sea. Although the CLCS
postponed the consideration of the Joint Submission of the two countries due to the objections of China
and the Philippines, this did not affect the legitimate maritime rights of the two countries, which are the
Jurisdictions and power of competence over their maritime zones as determined under the 1982 Convention
on the Law of the Sea. This article proposes orientations for the delimitation of the Joint Submission Area
of the continental shelf beyond 200 nautical miles between Vietnam and Malaysia, on the basis of applying
relevant provisions of international law.
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Pit van dé qudc (CLCS) cac khu viyc thudc ranh gidi ngoai thém
T ndm 2009 dén nay, Viét Nam da dé trinh ddy  luc dia cua minh tir Bic dén Nam ctia Bién Dong'.
du 1én Uy ban Ranh gi6i thém luc dia cia Lién hop  Cu thé, ngay 06/5/2009, Viét Nam va Malaysia da
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1. Boan Ca (2024), “Viét Nam nop D¢ trinh Ranh gioi thém luc dia mé rong ngoai 200 hai ly ¢ khu vuc giita Bién
Dong”, https://www.qdnd.vn/chinh-tri/tin-tuc/viet-nam-nop-de-trinh-ranh-gioi-them-luc-dia-mo-rong-ngoai-200-
hai-ly-o-khu-vuc-giua-bien-dong-785818, truy cap ngay 22/10/2024.
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dé trinh bao céo vé khu vuce thém luc dia ndm ngoai
200 hai ly gitra hai nudc ¢ khu vyc phia Nam Bién
Pong?. Ngay 07/5/2009, Viét Nam da dé trinh bao
cdo vé ranh gi6i ngoai thém luc dia ¢ phia Bac Bién
Pong’. Gan day, ngay 17/7/2024, Viét Nam da dé
trinh bdo cdo vé ranh gii ngoai thém luc dia cua
minh ¢ khu vuc trung tim Bién Pong*.

Trén co s& cac yéu sach vé thém luc dia ngoai
200 hai Iy cua cac quoc gia khic trén Bién Pong,
c6 thé khang dinh, Viét Nam c6 thém luc dia
md rong chong 1an véi Malaysia, Philippines va
Brunei. D6i v6i Malaysia, ngoai khu vuc Béo cao
chung véi Viét Nam ngay 12/12/2009, Malaysia
con dé trinh bao cdo dbi vai thém luc dia ngoai 200
hai ly tai khu vuc & gitta Bién Dong, Philippines
dé trinh bao cao ddi vdi thém luc dia ngoai 200 hai
Iy tai ving bién phia Ty cta dao Palawan ngiy
14/6/2024. Brunei chua co dé trinh chinh thirc,
song ngay 12/5/2009, Brunei da dé trinh 1én Tong
Thu ky Lién hop qudc thong tin so bd vé ranh gidi
ngoai cua thém luc dia ngoai 200 hai ly°.

Trong s6 cac khu vue thém luc dia ngoai 200
hai Iy chong l4n giita Viét Nam va céc qudc gia ké
trén, khu vuc Bdo cdo chung vdi Malaysia la noi

hop 1y nhat dé tién hanh phan dinh. Trudc hét, yéu
sach cua hai nudc trong khu vuc nay la rd rang va
duge xac dinh trén co so ludt phap quc té. Tiép
d6, dién tich khu vuc chdng 1an khé 16n so véi cac
khu vuc chong l4n thém luc dia ngoai 200 hai 1y
khac, véi chiéu dai ranh giéi ciia khu vuc chdng
l4n gifra hai nudc khoang 414,96 km®. Cudi cung,
sau khi d¢ trinh Bdo cdo chung vdi Viét Nam, giai
doan 2018 - 2020, Malaysia dd nhiéu lan cho tau
khao sat tai 16 ND1 va ND2 trong khu vuc Bdo
cao chung thém luc dia mo rong voi Viét Nam’.
Néu ranh gidi gitra hai nudc trong khu vuc Béo
céo chung khong dugc phan dinh rd rang, céc hoat
dong tham do, khai thac cua Malaysia c6 thé giy
anh huong toi cdc quyén va loi ich hop phap ciia
Viét Nam trong khu vuc ndy va dé gdy ra cing
thang, anh huong dén quan hé song phuong.

1. Viéc phan dinh khu vyc Bdo cdo chung
giira Malaysia va Viét Nam la phu hop véi luat
phép va thue tién qudc té

C6 hai yéu t6 vé& mat phap 1y cin xem xét ddi
v6i viée tién hanh phan dinh khu vyc Bdo céo
chung gitra Viét Nam va Malaysia, d6 la: CLCS
dang hodn xem xét hd so dé trinh cua hai nudc

2. UN (2009), “Receipt of the joint submission made by Malaysia and the Socialist Republic of Viet Nam to
the Commission on the Limits of the Continential Shelf”, https://www.un.org/depts/los/clcs_new/submissions_files/
mysvnm33_09/mysvim_cles33 2009¢.pdf, accessed on December 06, 2024,

3. UN (2009), Receipt of the joint submission made by the Socialist Republic of Viet Nam to the Commission
on the Limits of the Continential Shelf, https://www.un.org/depts/los/clcs new/submissions_files/vnm37 09/vnm_

cles37 2009e.pdf, accessed on December 061, 2024,
4. Boan Ca (2024), tldd.

5. Beckman, C. R. & Davenport, T. (2010), CLCS Submissions and Claims in the South China Sea, The Second
International Workshop The South China Sea: Cooperation for Regional Security and Development, Ho Chi Minh

city, Viet Nam, p. 22.

6. UN (2009), “Commission on the Limits of the Continental Shelf, Executive Summary of the Joint Submission to the
Commission on the Limits of the Continental Shelf pursuant to Article 76, paragraph 8 of the United Nations Convention
on the Law of the Sea 1982 in Respect of the southern Part of the South China Sea”, http://www.un.org/depts/los/clcs_
new/submissions_files/mysvnm33_09/mys_vnm2009excutivesummary.pdf, accessed on August 8, 2023.

7. Pham Duy Thuc (2021), “Chinh sich Bién Péng ciia Malaysia dwdi thoi Chinh quyén Thi tuéng Mahathir
Mohamad giai doan 2018 - 2020, https://nghiencuubiendong.vn/chinh-sach-bien-dong-cua-malaysia-duoi-thoi-
chinh-quyen-thu-tuong-mahathir-mohamad-giai-doan-2018-2020.50828.anews, truy cdp ngay 15/11/2024.
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d6i v6i khu vye nay va khu vue nay ciing dang bi
mét s6 qudc gia c6 yéu sach chong 1an. Phan nay
s& phan tich va khang dinh céc tro ngai nay khong
lam anh huong dén kha ning tién hanh phan dinh
gitra hai nudc.

1.1. Ludt phdp va thuc tién quoc té vé phin
dinh thém luc dia ngoai 200 hdi Iy

Viéc phan dinh thém luc dia ngoai 200 hai Iy
khi chua c6 khuyén nghi cia CLCS 14 phtt hop céc
diéu khoan ctia Cong udc cia Lién hop qudc vé
Luat Bién nam 1982 (UNCLOS). Pay la bién phap
hoan toan dwoc cic co quan tai phan québc té chap
nhdn va ciing 1a mot thyc tién phd bién giira cac
qudc gia c6 ving bién chong lan.

Khoan 7 Biéu 76 UNCLOS quy dinh, cac qudc
gia phai xac dinh ranh gidi ngoai cua thém luc
dia cua minh tai cac vi tri ma thém luc dia nay
kéo dai hon 200 hai Iy tinh tir duong co s¢ dé tinh
chiéu rong cua lanh hai. Nhu vay, viéc xac dinh
ranh gidi ngoai cia thém luc dia kéo dai hon 200
hai 1y ctia minh 1a nghia vu cua céc qudc gia ven
bién nhu Viét Nam va Malaysia. Khoan 8 Diéu
76 UNCLOS quy dinh cac thong tin lién quan dén
ranh gidi ngoai thém luc dia phdi dugc d¢ trinh
1én CLCS dé xem xét va ranh gi61 duge xac dinh
theo khuyén nghi cuia CLCS 14 ranh gidi cudi cling
va cd gia tri rang budc. Viét Nam va Malaysia da
lam dung yéu cau cua UNCLOS la dé trinh céc
thong tin vé thém luc dia mé rong lén CLCS. Viéc
CLCS chua xem xét dugc dé trinh cia hai nudc
do Trung Qudc va Philippines phan d6i & hoan
canh khach quan niam ngoai sy kiém soat ciia
Viét Nam va Malaysia. UNCLOS hoan toan khong
c6 quy dinh ndo c4m hai nude duoc phan dinh khu

vuce chéng 1an thém luc dja cua minh khi chua c6
khuyén nghi cua CLCS. Nguoc lai, theo khoan 1
Piéu 83 UNCLOS con khang dinh, cac qudc gia
¢6 bo bién tiép lién hoac dbi dién phan dinh thém
luc dia bfmg bién phép thoa thuan hodc bﬁng cac
co ché giai quyét tranh chap qudc té.

Cac co quan tai phan quc té ciing ddong ¥ vdi
viéc cdc qudc gia phan dinh thém luc dia ngoai
200 hai 1y khi chwa c6 khuyén nghi cua CLCS.
Trong vu “Phan dinh bién giira Bangladesh véi
Myanmar” nam 2012, Bangladesh va Myanmar
bat dau dam phan phan dinh ranh gi¢i bién tir
ndm 1974. Nam 2009, Bangladesh ki¢n Myanmar
1én Toa an qubc té vé Luat Bién (ITLOS), yéu
cau phan dinh ranh gi6i ngoai 200 hai 1y tai vinh
Bengal. Myanmar lap luan ITLOS khong c6 tham
quyén xét xir néu CLCS chua dua ra khuyén nghi.
Tuy nhién, ITLOS khing dinh c¢6 thim quyén giai
quyét va tién hanh phan dinh bién giira hai nudc.
Theo ITLOS, thyc thi quyén tai phan trong vu viéc
trén khong bi coi la anh huong hoac han ché chure
ning cua CLCS, vi viée giai quyét cac tranh chap
gitra cac quc gia vé phan dinh thém luc dia ngoai
200 hai ly khong dugc coi can tro viée CLCS kiém
tra cac d¢ trinh dugc gui toi Uy ban hoac can tro
Uy ban dua ra cic khuyén nghi®. Trong vu “Phén
dinh bién gitta Nicaragua véi Colombia” nim
2001, Nicaragua ki¢n Colombia tai Toa an Cong
Iy Quéc té (ICT) vé phan dinh ranh gidi bién va
thém luc dia. Colombia 1ap luan cin c¢6 khuyén
nghi tir CLCS dé xac dinh cc quyén ngoai 200
hai ly, trong khi Nicaragua chwa cung cép du dir
liéu cho CLCS. Nam 2012, ICJ bac b6 yéu cau cia
Nicaragua do khong chirng minh dugc ria luc dia

8. International Tribunal for the Law of the Sea (2012), “Dispute concerning delimitation of the maritime Boundary
between Bangladesh and Myanmar in the bay of Bengal (Bangladesh/myanmar)”, https://www.itlos.org/fileadmin/
itlos/documents/cases/case_no_16/published/C16-J-14 mar_12.pdf, accessed on December 5%, 2024,
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chéng 1an véi Colombia. Nam 2013, Nicaragua d¢
trinh bdo cao day di 1én CLCS va yéu ciu phan
dinh ranh gi¢i ngoai 200 hai ly. Colombia tiép tuc
phan d6i, nhung ICJ khang dinh, viéc phan dinh
nay khong phu thudc vao khuyén nghj tir CLCS,
vi quyén ddi véi thém luc dia ngoai 200 hai ly 1a
“ipso facto” (su viéc vén co)’.

Nhiéu qubc gia da tién hanh dam phan dé phan
dinh cac ving thém luc dia ngoai 200 hai Iy trong
khi chua c6 khuyén nghi ciia CLCS. Vi dy, Hiép
u6ce phan dinh ranh gidi ving dic quyén kinh té va
thém luc dia giita Australia va New Zealand nim
2004 quy dinh ranh giéi thém luc dia ngoai 200
hai ly dua trén dudng trung tuyén c6 diéu chinh
hoac khi “phan kéo dai ty nhién” cua ving dat lién
vuot qué 200 hai Iy thi dén ria ngoai cua ria luc
dia, khong thé vuot qua pham vi 350 hai 1y tinh tir
duong co s6 hodc 100 hai Iy tinh tir duong dang
sau 2.500m'. Hi¢p udc nay xac dinh duong phan
dinh ving thém luc dia ngoai 200 hai ly giita hai
nude bang cach ap dung phuong phap dudng trung
tuyén c6 diéu chinh va mdi qudc gia s& thuc thi
quyén chu quyén dbi véi cac khu vuc thém luc dia
b6 sung vuot qua 200 hai ly nam ngoai khu vuc
dugc dam phan'!.

Trong Thoa thudn phan dinh bién gidi bién tai
cac khu vuc Bién Barrents va Bic Bang Duong
gifta Nga va Na Uy ndm 2010, hai nudc da thoa

thudn chia d6i khu vyc tranh chip'2. Dudng bién
giGi nay phan dinh ving thém lyc dia ngoai 200
hai ly phia Béc cua cac dao Svalbard (Na Uy) va
Franz Josef Land (Nga)"®. Thoa thuan cling quy
dinh diém cudi phia Tay Béc cua ranh gi6i thém
luc dia vugt qua 200 hai ly gitra hai nudc s€ dugc
xac dinh vdi diéu kién Nga thiét 1ap diém phia Ty
cta ving thém luc dia dép tmg Didu 76 va Phy luc
II UNCLOS va dudng bién gidi trén bién gitra hai
nudc s€ hoan thién sau khi Nga nhan dugc khuyén
nghi tr CLCS™. Nhu vy, Nga va Na Uy da phan
dinh ving chong lan thém luc dia ngoai 200 hai
ly gitra hai nudc ngay ca khi CLCS chua dua ra
khuyén nghi.

Tl nhitng an 18 va thyc tién néi trén cho théy,
cac qudc gia hoan toan cd thé tién hanh phan dinh
ving chong lan thém luc dia ngoai 200 hai Iy ma
chua c6 khuyén nghi ciia CLCS, nhu ICJ d4 khing
dinh trong vy “Phan dinh bién gitta Bangladesh
voi Myanmar”, quyén cuia cac qudc gia ven bién
d6i vi thém luc dia ngoai 200 hai 1y 1a ty nhién va
von c6 ngay tir dau (ipso facto va ab initio). Viéc
CLCS dua ra khuyén nghi chi c6 hé qua cong nhan
cac quyén von co nay.

1.2. Yéu sdch ciia cdc quéc gia khdc déi véi
khu vue Bdo cdo chung

Khu vyc Bdo cdo chung gifta Viét Nam va
Malaysia hién ciing dang chdng l1an vdi cac yéu

9. Lando, M. (2017), “Delimiting the Continental Shelf Beyond 200 Nautical Miles at the International Court of
Justice: The Nicaragua v. Colombia Cases”, Chinese Journal of International Law, volume 16, 6/2017, 153.

10. Khoan 5 Piéu 76 UNCLOS .

11. Alexander Downer, MP - Minister for Foreign Affairs, Australia, “Treaty between the Government of Australia
and the Government of New Zealand establishing Certain Exclusive Economic Zone and Continental Shelf Boundaries”,
https://www.laohamutuk.org/OilWeb/Boundary/Australia/NZTreaty/aust-nz%20boundary%?20agreement%20pr.htm,

accessed on May 21%, 2024.

12. Gavrilov, V., McDorman, Ted L. & Schofield, C. (2022), “Canada and the Russian Federation: Maritime
Boundaries and Jurisdiction in the Arctic Ocean”, Arctic Review on Law and Politics, volume 13, 6/2022, 223.

13. Gavrilov, V., McDorman, Ted L. & Schofield, C. (2022), #ldd, 223.

14. Gavrilov, V., McDorman, Ted L. & Schofield, C. (2022), tldd, 223.
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sdch trén bién cua Trung Qudc, Philippines va
Brunei. Nam 2009, khi hai nude dé trinh Bao cao
chung, ca Trung Qudc va Philippines déu giri
cong ham phan d6i's, khai mao mot “cudc chién
cong ham” 1dn ddu tién tai Bién Pong'. Phan
ndy s& phan tich tinh pht hop vdi luat phip qudc
té ctia céc yéu sach cua Trung Qudc, Philippines
va Brunei.

Déi véi Trung Qudc, nude nay khing dinh chu
quyén ddi véi “Nam Hai chu dao” hay cac dao ¢
Bién Pong, trong d6 co quan dao “Nam Sa” tic
Trudng Sa cua Viét Nam, noi ¢6 khu vuc Béo cdo
chung cia Viét Nam va Malaysia. Ngoai ra, qudc
gia nay tuyén bd ¢6 cac quyén lich sur trén khoang
80% cua Bién Dong dua trén thyuc tién hoat dong
ctia ngudi dan Trung Qudc trong sudt chiéu dai lich
str trén ving bién nay'"”. Yéu sach ciia Trung Qudc
trong khu vuc Béo céo chung 1a khong c6 co sd vé
mat phap 1y. Nam 2016, yéu sach bién cta quic gia
nay trén Bién Dong néi chung va tai khu vire Truong
Sa noi riéng da bi Toa Trong tai quy dinh tai Phu
lyc VII UNCLOS béc bo trong Phan quyét trong
tai Bién Pong gitra Philippines va Trung Qubc. Cu
thé, Toa Trong tai két luan khong c6 co so phap 1y
vé yéu sach quyén lich sir dbi véi cac ving bién

phia bén trong “dudng chin doan” cua Trung Qudc.
Vé quy ché phép Iy cua céc cau tric dia Iy cua céc
thue thé cuia quan dao Truong Sa, Toa Trong tai két
luéin, tAt ca cac cdu truc ndi tai Truong Sa (nhu Ba
Binh, Thi T, Bén Lac, Trudng Sa, Song Tt Pong,
Song T Tay) déu 1a cac dao d4 va khong tao ra
vung dac quyén kinh té hodc thém luc dia. Bén canh
d6, cac thuc thé ddo nhén tao khong thé dugc doi
hoi nhur cac dao ty nhién theo quy dinh ciia Piéu
121 UNCLOS nén cac thuc thé nay khong c¢6 lanh
hai, ving dic quyén kinh té, thém luc dia. Nhu vy,
yéu sach cta Trung Qudc ddi véi khu vire Bao cdo
chung 1a khong c6 co s¢ phéap ly.

Tré ngai 16n nhat dén tir Phillipines, quic gia
nay c¢6 yéu sach chii quyén ddi véi dio Sabah
(Philippines goi 1a Bic Borneo)'s. Thang 6/2024,
Phillipines dé trinh bdo cao ranh gidi ngoai thém luc
dia cia minh 1én CLCS ¢ khu vyc Tay dao Palawan,
trong d6 gom ca dao Sabah'. Tuy nhién, yéu sach
chi quyén cuia Philippines d6i v6i Sabah 1a khd yéu
vé& mat phap 1y vi gitta Malaysia va Phillipines d
ké thira Hiép udc 1930 giita My-Anh lién quan dén
ranh gi6i giita Quan dao Philippines va dao Sabah
(khi hai qudc gia nay con 1a thudc dia ciia Hoa Ky
va Vuong quic Anh)®. Hiép wéc 1930 quy dinh

15. Cu thé xem: “Submissions to the Commission: Joint submission by Malaysia and the Socialist Republic of
Viet Nam”, https://www.un.org/depts/los/clcs_new/submissions_files/submission_mysvnm_33 2009.htm.

16. Nguyen Hong Thao (2024), “The Philippine submission: Third round of note-verbal battle? ”, https://vietnamnet.
vn/en/the-philippine-submission-third-round-of-note-verbal-battle-2296557.html, accessed on October 25%, 2024.

17. Vién Bién Dong (2022), “Bdo cdo gidi han trén bién s 150", https://cdn-glx-7.galaxycloud.vn/tool/media/
static.lib?s1d=94&db68=1&type=mg&id={v288162, truy cap ngay 03/9/2024.

18. Miwil, O. (2023), “Get Philippines to set up a consulate in Sabah to end claims, says former CM”, https://
www.nst.com.my/news/nation/2023/06/925224/get-philippines-set-consulate-sabah-end-claims-says-former-cm,

accessed on April 23, 2024.

19. Callar, M. D. (2024), “PH asks UN to extend its boundary in West Philippine Sea”, https://www.gmanetwork.

com/news/topstories/nation/910135/ph-asks-un-to-extend-its-boundary-in-west-philippine-sea/story/#:~:text=The%20
Philippines%?20has%?20officially%20asked,over%20the%20potentially%2 Drich%20waters., accessed on June 21, 2024.
20. UN, “Convention between His Majesty in respect of the United Kingdom and the President of the United States
of America regarding the Boundary between the Philippine Archipelago and the State of North Borneo”, https://trea-
ties.un.org/doc/Publication/UNTS/LON/Volume%20137/v137.pdf, accessed on June 16™, 2024.

Dan cha va Phap luat



Ky 1 (424) - thang 3/2025

hai quic gia khong dwoc tranh chap ranh gidi trén
bién va dat lién. Ngoai ra, myc dich cua Hi¢p udc
nhim phan dinh r& rang ranh gidi gitta quan dao
Philippines va bang Bic Borneo.

Khu vyc Bdo cdo chung cua Viét Nam -
Malaysia ciing chong 14n 1én yéu sach thém luc
dia m¢& rong cua Brunei. Nam 2009, Brunei da dé
trinh 1én Tong Thu ky Lién hop qudc thong tin so
b6 vé ranh gidi ngoai cua thém luc dia ngoai 200
hai 1y va mé ta vé tinh trang chuan bi va ngay du
kién Brunei nop ban d¢ trinh day di 1én CLCS
theo khoan 8 Dic¢u 76 UNCLOS. Brunei ciing giri
ban Bao cao so bd 1én CLCS, tuyén bd ranh giGi
bién giita Brunei va Malaysia vuot ngoai 200 hai
ly da duogc phan dinh dya trén hai thoa thuan: (i)
thém luc dia va lanh hai gitra Brunei va Malaysia
duoc phan dinh téi dudng ding sau 100 hai 1y theo
hai Séc 1énh ciia Hoi ddng Anh nam 1958; (ii) thu
trao doi ngay 16/3/2009 giita hai nuéc da phan
dinh lanh hai, ving dic quyén kinh té va thém luc
dia ngoai 200 hai ly. Ngoai ra, Brunei tuyén b,
trén co s¢ ky thuat da dugc nghién cuu va thuc
hién, thém lyc dia cua Brunei mo rong ngoai 200
hai 1y xac dinh tir dudng co s ding dé do chiéu
rong lanh hai cia Brunei va nudc nay s€ dé trinh
1én CLCS béo cdo ranh gidi ngoai thém luc dia
trong twong lai. Brunei luu ¥, c6 thé ton tai cac
khu vuc thém lyc dia ngoai 200 hai Iy chong lan
va Ban d¢ trinh so b dugc thuc hién ma khong
anh huong dén viéc phan dinh ranh gidi nao trong
tuong lai véi cac quic gia khac?'. Mic du téi thoi
diém hién tai, Brunei chwa chinh thirc dé trinh
ranh gidi ngoai thém luc dia, tuy nhién, yéu sach
thém luc dja m& rdng cua Brunei ¢ co so phép ly,

vi vay, Viét Nam va Malaysia can luu y khi phan
dinh khu vyc Bdo cdo chung.

2. Mét s6 dinh hwéng phan dinh khu vuc
thém luc dia ngoai 200 hai 1y chong lan giira
Viét Nam va Malaysia

Nghién ctru dwa ra mot s dinh hudng dé tién
hanh phan dinh khu vuc thém lyc dia ngoai 200 hai
Iy chong ln giita Malaysia va Viét Nam duoc phu
hop vdi luat phap quoc té, dic biét 1a UNCLOS.
Cu thé, nghién ctru dé xuat dinh hudng hai nudc
chi phan dinh cac khu vuc khong chong 1an vdi
yéu sach thém luc dia ngoai 200 hai Iy ciia Brunei,
khoanh viung céc vung lanh hai, cac dao da lién
quan & Truong Sa, tién hanh hop tic cung phat
trién, bén canh do, Viét Nam va Malaysia nén sir
dung phwong phap dam phén dé phan dinh thém
luc dia giira hai nudc.

2.1. Dinh hudng phén dinh khu vie thém luc
dia ngoai 200 hdi Iy chong lin giita Malaysia va
Viét Nam

(i) Chi phan dinh cac khu vwc khong chong
ldn véi yéu sdach thém luc dia ngoai 200 hai Iy
cua Brunei

Nhu d dé cap ¢ trén, Brunei di thong bio co
thé ¢6 sy ton tai cac vung thém luc dia ngoai 200
hai 1y chong l4n va trong tuong lai, su phan dinh
ranh gidi v6i cac quc gia khac s& khong bi anh
huong bdi Ban d¢€ trinh so bo cua minh. Yéu sach
thém lyc dia ngoai 200 hai ly cta nude nay 1a ¢ co
s¢ phap 1y. Nhu vay, ving thém luc dia mo rong
dugc tinh tir boy bién gitra hai khu vuc Sg. Tujuh
va Tg. Tubu-Tubu (twong duong véi cac diém co
s& SWK 07 - 4°3521.0»N 114° 04> 22.0»E va
SWK 11 - 04° 51> O1.1»N 115° 02> 54.0»E cua

21. UN (2009), “Brunei Darussalam’s Preliminary Submission concerning the Outer Limits of its Continental
Shelf”, https://www.un.org/depts/los/clcs_new/submissions_files/preliminary/brn2009preliminaryinformation.pdf,

accessed on November 26", 2024,
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Malaysia®?) nhiéu kha nang la cta Brunei. Do Viét
Nam ¢6 bo bién d6i dién v6i Brunei nén sau khi
nudc nay cong bd ranh gidi ngoai thém luc dia,
kha nang cao s& ¢6 chong lan véi thém luc dia
ngoai 200 hai ly cua Viét Nam. Khi dd, Viét Nam
va Brunei can tién hanh phan dinh ving chdng lan
thém luc dia mé rong giita hai bén. Vi vay, khi
phan dinh thém luc dia m¢ rong gitta Viét Nam va
Malaysia can luu y khu vyc chdng lan giita Viét
Nam va Brunei.

(ii) Thuc hién khoanh ving cac viung lanh hai
cac dao da lién quan o Truong Sa

Hién tai, khu vuc bién Truong Sa cia Viét
Nam dang bi Trung Qudc, Pai Lan, Philippines,
Malaysia va Brunei chiém déng trai phép va tranh
chép chu quyén voi toan by hodc mot phﬁn cua
quan dao?. Theo Phan quyét Bién Pong, cac dao
ndi ¢ quan dao Truong Sa cta Viét Nam nhu Pa
Hoa Lau, Pa An Bang va céc do ndi khac trong
khu vyc Bao cdo chung chi c6 téi da mot ving
lanh hai 12 hai ly, con cac ddo chim trong khu
vuc Bao cdo chung s& khong cé ving bién riéng.
Tranh chdp chi quyén ¢ Truong Sa la hét stc
phtrc tap va khé c6 thé giai quyét trong thoi gian
tdi. Nhu vdy, dé phan dinh thém luc dia mé rong
chong lan giira hai nuéce, khu vie Béo céo chung
khong gay anh hudng dén cac yéu sach chu quyén
cta cac bén, hai nudc khong nén tién hanh phan
dinh cac ving lanh hai cta cic dao, da ciia quan
dao Truong Sa nam trong khu vuc nay. Doi véi
cac ving bién nay, hai nudc nén tién hanh khoanh

vung lai va tién hanh phan dinh & mot thoi diém
thich hop hon.

(iii) Hop tdc cing phdt trién

Theo khoan 3 Piéu 83 UNCLOS, trong thoi
gian doi ky két thoa thuan phan dinh thém luc
dia, cdc qudc gia nén tim kiém cac dan xép tam
thoi mang tinh thuc tién trén tinh than hop tac
ma khong phwong hai dén thiét 1ap ranh gidi.
Hop tic cung phat trién 1a mot trong nhitng hinh
thirc cua dan xép tam thoi ¢o tinh thyc tién cao.
Hinh thirc hop téc cung phét trién ¢é nhiéu ddi
tuong hop tac (tim kiém ctru nan, hai san, dau
khi, an ninh, nghién ctru khoa hoc bién, tudn tra,
kiém soat...) va nhiéu mo hinh khac nhau (giao
khoan cho mot bén, thuc hién uy ban lién hop,
tudn tra chung, thanh 1ap lién doanh...). Viéc tién
hanh hop tic c6 thé 1a trude, dong thoi hodc sau
khi xac dinh duong phan dinh tam thoi. Hop tac
trudc phan dinh 1a giai phap thay thé phd bién
hién nay. Giai phap nay c6 tinh chét lau dai va
cac qudc gia co thé khong can thiét phai phan
dinh vi céc bén da cd dugc loi ich hop ly tir thoa
thuan hop tdc cung phat trién hodc vi khu vuc
chong 14n qua nho*. Viét Nam va Malaysia nén
ap dung hop tac trudc phan dinh trong khu vuc
Béo cdo chung vi d6 khong chi 1a giai phap pho
bién ma con 13 xu hudng thuong dwoc sir dung
ddi v6i cac tranh chap trén bién trong lic cho giai
quyét dut diém. Trong lich si, hai quc gia da c6
kinh nghiém 4p dung bién phap nay trong vinh
Théai Lan. Nam 1992, hai nudc da ky Bién ban

22. UN(2022), “Listofgeographicalcoordinatesofpoints ” https://www.un.org/depts/los/LEGISLATIONANDTREATIES/
PDFFILES/DEPOSIT/ListofCoords.pdf, accessed on August 21,2024,

23. Boruta, R. (2024), “China review 2024-2. The geopolitical puzzle of the South China Sea. Does China s ambitions
are facing regional resistance?”, https://www.eesc.lt/en/publication/china-review-2024-2-the-geopolitical-puzzle-of-
the-south-china-sea-does-chinas-ambitions-are-facing-regional-resistance/, accessed on December 10%, 2024.

24. Tran Hitu Duy Minh (2018), “Phdn dinh bién va hop tic cing phdt trién: Co sé phdp 1y, moi quan hé va két
hop lién hé thee tién Viét Nam”, https://iuscogens-vie.org/2018/04/08/69/, truy cap ngay 15/11/2024.

Dan chii va Phap luat



Ky 1 (424) - thang 3/2025

ghi nhd khai thac chung trong Vinh Thai Lan tao
diéu kién cho Cong ty Dau khi Qudc gia Malaysia
Petronas va Tap doan Dau khi Quc gia Viét Nam
PetroVietnam ky két cac hop dong thuc hién khai
thdc chung tai day®. Trén thuc té, sau chuyén
thdm cua Tong Bi thu Té Lam t6i Malaysia cudi
thdng 11/2024, Chinh phu Malaysia da thiét 1ap
mot Uy ban dé nghién ciru vé hop tic cling phat
trién trén bién v4i Viét Nam?.

2.2. Sir dung phwong phdp dam phdn d@é phin
dinh bién

C6 hai phuong phép phan dinh bién dwoc 4p
dung trén thé gidi 1a dam phan va sir dung céc
co quan tai phan qudc té. Xét bdi canh hién tai,
Viét Nam va Malaysia nén st dung dam phan dé
phan dinh khu vuc Bédo cdo chung. Néu sir dung
cac co quan tai phan qudc té, yéu td dia mao, dia
Iy cua khu vire bién va bo bién can phan dinh ciing
nhu ty 1¢ twong xtng giita chiéu dai duong bo bién
va dién tich khu vuc bién phan chia cho mdi quéc
gia s& dwoc chu trong. Céc co quan tai phan qudc
té s& khong cht trong dén phan bd tai nguyén dau
khi, khodng san hay hai san trong ving bién phan
dinh cho hai bén. Bén canh d9, cac quéc gia khac
ciing ¢6 yéu sach trong khu vuc cé thé phan déi
thdm quyén cua Toa?’ vdi Iy do minh 1a bén thir
ba c6 quyén lgi phap ly khong thé thiéu®, din dén

25. Nguyen Hong Thao (2003),
International Law, volume 8, 2003, 142.

rii ro Toa khong chap nhan tham quyén. Khi sir
dung phuong phap dam phan, hai bén s€ khong bi
rang budc bdi cac thu tuc, quy trinh nghiém ngat
nhu d6i v6i cac bién phép tai phan va co thé tién
hanh theo y chi, mong mudn cua cic bén. Trong
qua trinh dam phan, hai bén c¢6 thé kiém soat noi
dung, thu tuc, va tién trinh giai quyét tranh chip
ma khong bj cudn vao céc thi tuc t6 tung kéo dai.
Khi van dé chi quyén trén bién giira cac qubc gia
chua dugc giai quyét triét dé, viée sur dung bién
phéap dam phan I1a hudng di kha thi, gitip Viét Nam
xdy dung d6i sach phi hop va cé thém thoi gian
cung cb co so phap ly dé bao vé quan diém chinh
dang cling nhu phan bac nhiing yéu sach chua phu
hop ctia d6i phuong?.

Véan dé dat ra, sau khi hai nudc dam phan
phan dinh thanh céng, céc qudc gia thir ba co
yéu sach trong khu vuc nay, nhu Trung Quéc,
Philippines c6 thé phan d6i. Tuy nhién, nhu da
phan tich ¢ trén, yéu sach ciia Trung Qudc va
Philippines trong khu vuc nay la khong c6 co
s& phap ly nén s& khong lam “yéu” di két qua
phan dinh bién gitta Viét Nam va Malaysia.
Trén thuc té, Viét Nam va Indonesia di hai
lan tién hanh phan dinh bién (viung thém luc
dia nam 2003 va ving dic quyén kinh té nim
2022) bat chip viéc Trung Qudc phan dbi ma

“Vietham and joint development in the gulf of Thailand”, Asian Yearbook o f

26. Iskandar, M. 1. (2024), “Govt to form cabinet committee to explore marine resource operations with Vietnam”,
https://www.nst.com.my/news/nation/2024/12/1147200/updated-govt-form-cabinet-committee-explore-marine-

resource- operations accessed on December 18‘h 2024.

27.Khoan 1 Diéu 62 Quy ché Toa an qudc té quy dinh néu nhu mot quoc gia nao d6 thdy rang phan quyet vé vu
tranh chap ¢6 thé dong cham dén loi ich nao d6 co tinh chat phap 1y cua qudc gia do thi nude dé co thé yéu cau Toa

an quyét dinh cho tham gia vao vu viéc do.

28.Néu loi ich ctia bén thtr ba c6 nguy co bi anh hudng boi quyét dinh ctia minh, Toa 4n ¢6 cac bién phap dé bao
v¢€ nhitng lgi ich rong 16n hon dé cé hoac khong co6 su can thi€p ctia bén thit ba (Bonafé 2017, 21).

29. Nguyén Thi Hai Yén (2015), “Dam phdn la bién phdp téi wu trong viéc gidi quyét tranh chdp chii quyén trén
Bién Péng”, https://danchuphapluat.vn/dam-phan-la-bien-phap-toi-uu-trong-viec-giai-quyet-tranh-chap-chu-quyen-

tren-bien-dong, truy cap ngay 15/11/2024.
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khong lam anh huong dén két qua dam phan
gitra hai nudc.

Két luan

Dén nam 2024, Viét Nam tr¢ thanh qudc gia
duy nhit hoan thanh c¢ong tic dé trinh thém luc
dia md rong cua minh trong khu vuc Bién Pong.
Cong viée can trién khai trong thoi gian t6i dbi
v6i Viét Nam 13 tan dung loi thé nay dé tién hanh
phan dinh céc khu vuc chdng lan thém luc dia mo
rong clia minh véi cac qubc gia khac dé thyc thi
chi quyén, quyén chii quyén va quyén tai phan
cta minh. Trong s6 cac khu vuc nay, ving thém
luc dia ngoai 200 hai 1y chong lan gitra Viét Nam
va Malaysia trong khu vuc Bdo cdo chung la noi
c6 thé tién hanh phan dinh diu tién. Piéu ndy c6
thé gitip hai quoc gia xac dinh rd giGi han mot
phﬁn thém luc dia mo rong cua minh, tang cuong
quan hé song phwong va su tin tuéng lan nhau,
dong thoi va quan trong nhat 13 tai khang dinh
gia tri clia giai quyét hoa binh céc tranh chap trén
Bién Dbong phu hop vai ludt phap quéc té, ddc biét
la UNCLOS Q
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