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THUC TIEN GIAI QUYET TRANH CHAP VE CHAM DUT HOP BONG
LAO BONG DO THAY BOI CO CAU TO CHUC, TO CHUC LAl
LAO BONG VA DE XUAT HOAN THIEN QUY DINH PHAP LUAT

B NGUYEN PUC HUY* & TAN TRUC HANH DOAN#*

Tém tit: Cham ditt hop dong lao déng do thay doi co cau to chire, t6 chirc lai lao dong la mét trong
nhitng quyén ciia ngwoi sir dung lao dong diroe phdp ludt cong nhan va bao ho. Tuy nhién, cdc vin ban phdp
lugt hién hanh chi quy dinh mot cdch tong qudt viée thiee hién cham dirt hop dong lao dong do thay doi co
cdu 6 chire, 16 chire lai lao déng nén thue té, cac tranh chdp xoay quanh van dé nay dién ra twong doi phé
bién. Thong qua cdch tiép cdn vé thec tién gidi quyét tranh chdp vé cham ditt hop dong lao déng do thay
doi co cau t6 chire, 16 chire lai lao dong, bai viét phan tich, lam ré viée dp dung cdc quy dinh phdp ludt hién
hanh, chi ra nhitng bat cdp va dé xudt hoan thién quy dinh phdp ludt vé van dé nay.

Tir khéa: Hop dong lao déng; cham ditt hop dong lao dong; thay doi co cdu to chire; t6 chire lai lao dong.
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PRACTICES IN RESOLVING DISPUTES OVER TERMINATION OF LABOR CONTRACTS DUE TO CHANGES IN
ORGANIZATIONAL STRUCTURE, LABOR REORGANIZATION AND PROPOSALS FOR IMPROVING LEGAL REGULATIONS

Abstract: Termination of labor contracts due to changes in organizational structure and labor
reorganization is one of the rights of employers recognized and protected by law. However, current legal
documents only provide general provisions on the implementation of termination of labor contracts due
to changes in organizational structure and labor reorganization, so in reality, disputes surrounding this
issue are relatively common. Through a practical approach to resolving disputes regarding termination of
labor contracts due to changes in organizational structure and labor reorganization, the paper analyzes,
clarifies the application of current legal regulations to point out shortcomings and make recommendations
to improve legal regulations on this issue.
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Pit van dé

Hop dong lao dong (HPLP) 1a thoa thuan giita
nguoi lao dong (NLD) va nguoi st dung lao dong
(NSDLP) vé viéc lam ¢6 tra cong, tién luong, dicu
kién lao dong, quyén va nghia vu ctia mdi bén trong
quan h¢ lao dong' nén khi HDLD bi chdm dut, viée

* Cong Ty Luat TNHH Apolat Legal
** Cong Ty Luat TNHH KPMG
1. Biéu 13 Bo luat Lao dong nam 2019.

giai quyét quyén va nghia vu ciia mdi bén tvong doi
phtrc tap va d& dn dén tranh chap. Mot trong nhing
tranh chap lién quan dén viéc chdm dat HDLD xay
ra twong dbi phd bién trén thuc té 13 xudt phat tir
viéc NSDLD cham dut HDLD véi NLD do thay doi
co cdu to chiec, t6 chic lai lao dong theo quy dinh
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tai khoan 1 Diéu 42 Bo luat Lao dong nam 2019.
Du truong hop chdm dut HDLD nay xay ra tuong
d6i pho bién, nhung phap luét hién hanh lai chi quy
dinh mot cach tong quat vé vin dé nay. Tir thuc
tién giai quyét tranh chp cho thiy, viéc hiéu va
van dung quy dinh phap ludt dé giai quyét cac tranh
chép lién quan chim dut HPLD do thay d6i co cau
t6 chirc, to chure lai lao dong co nhiéu su khéc biét
va khong mang tinh thong nhét giita NSDLD, NLD
va co quan giai quyét tranh chdp. Do do, dé bao dam
viéc ap dung thong nhét cic quy dinh phap luét khi
thuc hién viéc chdm dit HPLD do thay dbi co chu
to chic, t6 chirc lai lao dong ciing nhu gidi quyét
tranh chap, can thiét phai xay dung khung phép 1y
vimng chic nham diéu chinh viéc chdm dut HDLD
do thay d6i co cu to chire, t6 chue lai lao dong.

1. Quy dinh phép luat vé cham dirt hop dong
lao dong do thay ddi co ciu to chirc, to chirc lai
lao dong

1.1. Quyén chim diet hop dong lao dong ciia
nguwoi si dung lao dong do thay doi co ciu to
chike, 16 chirc lai lao dong

Phap luat lao dong Viét Nam khong chinh thirc
dinh nghia “chidm dut HDLD” ma cu thé hoa khai
ni¢ém nay thong qua cédc truong hgp dugc xem la
chdm dit HPLD. Theo d6, Bo luat Lao dong ndm
2019 da liét ké 13 truong hop duge xem 14 chim
dut HDLD tai Diéu 34, trong d6 c¢6 truong hop
NSDLD cho NLD théi viée theo quy dinh tai Diéu

42 cua Bo ludt nay. Theo quy dinh tai Diéu 42 Bo
luat Lao dong nam 2019, trong trudng hop thay doi
co cau cong nghé néi chung va thay doi co ciu to
chirc, t6 chirc lai lao dong ndi riéng, phap luat cho
phép NSDLP duoc quyén cho NLD théi viéc theo
cac diéu kién va thu tuc quy dinh tai Bo ludt nay.
Py la truong hop twong dbi dic biét khi viéc chim
dtt HDLD xuét phat tir phia NSDLD, thé hién su
quan tAm mdt cach can thiét dén nhu ciu va tinh
hinh thyc hién hoat dong san xuét, kinh doanh cta
NSDLPD dbi véi viée sir dung lao dong. Mac du
Piéu 42 Bj luat Lao dong nam 2019 dung tr “tho1
viéc” nhung vé ¥ nghia, thoi viéc ciing chinh 13 viéc
chdm dt HDLD. Tuy nhién, viéc cham dut HDLD
do thay doi co cdu, cong nghé noéi chung va thay
d6i co cdu to chtre, to chure lai lao dong ndi riéng c6
dugc xem 13 thude truong hop don phuong chim
dut HPLD hay khong con ton tai nhidu quan diém
khac nhau?.

Phan tich quy dinh phap luat hi¢n hanh cho
thay, s& 1a hop 1y khi khong truc tiép xem chim dirt
HDLD do thay d6i co cu to chirc, to chirc lai lao
dong 1a trudng hop don phuong chdm dut HDLD.
Bai 18, khoan 11 Diéu 34 Bo luat Lao dong nam
2019 da tach bi¢t truong hop cho NLD thoi vige
theo Diéu 42 véi trudng hop NSDLD don phuong
chdm dit HDLD voi NLD tai Diéu 36. Ngoai ra,
don phuong cham dut HPLD vdn dugc hiéu 1a
truong hop HDLD cham dut xuét phét tir ¥ chi ciia

2. Nguyén Thanh Viét (2021), “Quyén don phwong cham dirt hop dong lao dong cia nguoi sir dung lao dong theo
B¢ ludt Lao déng nam 2019”, Tap chi Dan chu & Phap luat, s6 2 (347), tr. 42 - 45; Ly Vuong Khanh (2024), “Quyén don
phuong cham dirt hop déng lao dong cua nguoi sir dung lao dong doi véi nguoi lao dong quy dinh tai Bo ludt Lao dong
nam 2019, https://tapchitoaan.vn/quyen-don-phuong-cham-dut-hop-dong-lao-dong-cua-nguoi-su-dung-lao-dong-doi-voi-
nguoi-lao-dong-quy-dinh-tai-bo-luat-lao-dong-nam-2019, truy cap ngay 24/3/2024; Doan Thi Phuong Diép (2020), “Ouyén
don phirong cham dirt hop dong lao dong ciia ngueoi lao dong theo quy dinh ciia Bé ludt Lao dong nam 2019”, Tap chi

Nghién ctru 1ap phap, s6 11 (411), tr. 53 - 58.
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mot bén chu thé khi hop dong con dang duy tri hiéu
lyc? va khi don phuong chim dit HDLD, NSDLD
khong can phai trai qua cac thu tuc dac bi¢t nhu
xay dung phuong 4n st dung lao dong, trao doi ¥
kién véi to chirc dai dién NLD tai co s0, thong bao
cho Uy ban nhan dan (UBND) cdp tinh... Trong
khi d6, cac truong hop quy dinh tai Diéu 42 Bo
luat Lao dong nam 2019 xay ra, néuNSDLD khong
thé uu tién dao tao lai NLD dé tiép tuc sir dung thi
NSDLD khéng dugc quyén ngay lap tirc cham dirt
HDLD véi NLD ma phai trai qua cac thu tuc dac
bi¢t nhu phan tich trén. Déng thoi, viée cham dut
HDLD trong truong hop ndy xudt phat tir nhiing
su kién do NSDLD tao ra dya trén quyén tu do
kinh doanh ctia minh va c6 thé dan dén hé qua 1a
nhiéu NLD bj mét viéc lam*. Do d6, viéc chim dirt
HDLD trong truong hop nay khong chi don thuan
xuat phat tir y chi don phuong cia NSDLD ma con
dén tir cc yéu t6 khach quan anh huong dén hoat
dong san xuat, kinh doanh cia NSDLD dan dén
NSDLP phii chdm dit HDLD véi NLD.

1.2. Pinh nghia vigc thay doi co cdu t6 chikc, t6
chire lai lao dong

Khoan 1 Diéu 42 B luit Lao dong nam 2019
liét ké nhitng truong hop duogc coi 1a thay ddi co
cdu, cong nghé gom: (i) Thay ddi co cau to chic,
to chirc lai lao dong; (ii) Thay d6i quy trinh, cong
nghé, may moc, thiét bi san xuét, kinh doanh gin
voi nganh, nghé san xuat, kinh doanh cia NSDLD;
(iii) Thay doi san phdm hodc co cdu san pham. Dé
giai thich & hon vé truong hop duoc coi 1a thay
d6i co cdu to chuc, to chirc lai lao dong, cac van

ban quy pham phap luat Viét Nam chua c6 quy
dinh ndo 1am rd van dé nay, dan dén nhiéu cach
hiéu khac nhau tir cac bén trong quan hé lao dong
Vi co quan giai quyét tranh chap. Pbi véi truong
hop “thay dbi co cdu to chirc”, trude day, Dicu 11
Nghi dinh s6 39/2003/ND-CP ngay 18/4/2003 ca
Chinh phii quy dinh chi tiét va huéng dan thi hanh
mdt s6 didu ctia B luat Lao dong vé viée 1am (hét
hiéu lyc vao ngay 15/3/2014) da huéng dan “thay
d0i co ciu t0 chire” 1 sap nhap, giai thé mot sb
bo phan ctia don vi. Mac du Nghi dinh s6 39/2003/
ND-CP d3 hét hiéu luc, tuy nhién, dén nay, chua co
van ban quy pham phap ludt ndo ké thira va hudng
dan truong hop nay. Riéng ddi voi truong hop “to
chuc lai lao dong” chi mai xuit hién khi B9 luat
Lao dong ndm 2012 dugc ban hanh va cling khong
co bét ky vin ban quy pham phap luat huéng dan
chi tiét vé truong hop nay.

Hién tai, cach hiéu vé truong hop thay ddi co
cau to chuc, to chic lai lao dong chi dugc 1am rd
trong Cim nang huéng din dao tao, boi dudng,
nang cao trinh d¢ k¥ ning nghé cho NLD gip kho
khan do dai dich Covid-19 (bién soan boi Téng
cuc Gido duc nghé nghiép thuoc Bo Lao dong -
Thuong binh va Xa hoi). Theo do, truong hop
thay di co cu t6 chire, to chie lai lao dong duogc
huéng dan “la viéc NSDLP thanh 1ap méi; hop
nhat, sap nhap, giai thé mot hodc nhiéu bo phan
cta to chire, tai cAu tric cac bd phan trong to chire,
sip xép lai lao dong nham ting hiéu qua dan dén
lam thay d6i co cdu quan 1y hodc chuyén ddi loai
hinh doanh nghiép, lam thay d6i mo hinh doanh

3. Dinh Thi Chién (2019), “Quyén don phirong chiam diit hop dong lao dong ciia nguedi sit dung lao déng”’, Tap chi Khoa

hoc phap Iy Viét Nam, 09 (130), tr. 49.
4. Binh Thi Chién (2019), tldd.
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nghiép din dén viéc ting hoic giam s6 lugng lao
dong doi hoi s6 lao dong tang hodc gidam phai dugc
dao tao, bdi dudng™.

C6 thé hiéu, viéc thay ddi co cau to chir, t6 chirc
lai lao dong theo phap luat lao dong 1a qua trinh cau
tric lai b may nhan sy ndi bd cia NSDLD dé toi
vu héa quan tri doanh nghiép, thay vi duoc hiéu
14 t6 chirc lai doanh nghiép theo phap luat doanh
nghiép. Bén canh do, du viéc thay ddi co ciu to
chire, t6 chire lai lao dong chi dién ra & pham vi noi
bo nhung qua trinh nay c6 thé lam anh huéng dén
diéu kién lam viéc lién tuc ctia mot sd lugng NLD
nhét dinh.

1.3. Nghia vu ciia nguwoi s dung lao dong
trong trwong hop thay déi co céu to chikc, to chire
lai lao dong

Theo Piéu 42 Bo luat Lao dong nim 2019,
truong hop thay dbi co cdu to chuc, to chuc lai
lao dong ma anh huong dén viée 1am ctia NLD thi
NSDLD phai thue hién nghia vu giai quyét van dé
viéc 1am cho NLD. Truong hop thay doi co cdu to
chire, to chire lai lao dong ma anh hudng dén viéc
Jam cua nhidu NLD thi NSDLD con phai xay dyung
phuong an sir dung lao dong v6i ndi dung bat budc
theo quy dinh tai khoan 1 Diéu 44 B6 luat Lao dong
nam 2019, trong do, viéc xay dung phuong an sur
dung lao dong phai trai qua qua trinh luat dinh tai
khoan 2 Diéu 44 Bo luat Lao dong nim 2019 la
trao d6i y kién voi to chirc dai dién NLD tai co so
d6i voi noi ¢o to chirc dai dién NLD tai co so va
thong bao cong khai phuong an st dung lao dong
cho NLD biét trong thoi han 15 ngay ké tir ngay

duoc thong qua. Truong hop NSDLD c6 chd lam
viéc méi thi wu tién dao tao lai NLD dé tiép tuc su
dung’. Ngoai ra, NSDLD chi dugc quyén cho NLD
thoi viée trong truong hop nay sau khi da trao doi
¥ kién voi t6 chirc dai dién NLD tai co s¢ doi voi
noi c6 to chic dai dién NLD tai co s¢ ma NLD 1a
thanh vién va thong bao trude 30 ngay cho UBND
cp tinh va NLD.

So sanh v6i Bo luat Lao dong nam 2012, khi
quy dinh trong truong hop NSDLD cho nhiéu NLD
thoi viée vi thay d6i co cAu to chic, to chirc lai lao
dong, NSDLD phai trao d6i voi to chuce dai dién tap
thé lao dong tai co s& va thong bao trude 30 ngdy
cho co quan quan 1y nha nudc vé lao dong cap tinh,
thi BO luat Lao dong nam 2019 quy dinh r6 hon vé
viéc NSDLP phai trao d6i y kién véi to chirc dai
dién NLD tai co so d6i véi noi ¢o to chire dai dién
NLD tai co s¢ ma NLD la thanh vién va thong bao
truge 30 ngay cho UBND cép tinh va cho NLD. Tir
d6, ¢ thé hiéu mot cach rd rang, néu khong c6 t6
churc dai dién NLD tai co so thi NSDLD khong can
trao d6i voi t6 chiic dai dién NLD cép trén. Ngoai
ra, can luu y, khac voi Bo luat Lao dong nam 2012,
B luat Lao dong nam 2019 quy dinh viéc trao doi
v6i to chirc dai dién tap thé lao dong tai co s¢ va
thong bao trude 30 ngdy cho UBND cép tinh dugc
ap dung trong moi trudng hop cho NLD thoi viéc vi
1y do thay ddi co cau to chirc, t chirc lai lao dong,
ké ca viéc cho thoi viée d6 chi thuc hién dbi voi duy
nhit mot NLD. Quy dinh cua B0 luat Lao dong nam
2019 ¢ sy tién bo trong viée bao vé tuyét dbi quyén
loi cia NLD du viéce cho théi viée chi thuc hién doi

5. Muyc 3(2), Phin I, C4m nang huéng dan dao tao, bdi dudng, ning cao trinh d6 k§ nang nghé cho nguoi lao dong gap
kh¢ khan do dai dich Covid-19, ban hanh kém theo Quyét dinh s6 316/QD-TCGDNN ngay 30/7/2021 cta Tong cuc trudng

Téng cuc Gido duc nghé nghiép.
6. Khoan 3 Diéu 42 B luat Lao dong nam 2019.
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v6i duy nhat NLD nay, trong khi B6 ludt Lao dong
nam 2012 chi 4p dung thi tuc nay khi cho nhiéu
NLD thoi viéc.

2. Thure tién giai quyét tranh chip va mot so bt
cAp ciia phap ludt vé chAm dirt hop dong lao dong
do thay ddi co ciu to chiic, td chirc lai lao dong

2.1. Thue tién gidi quyét tranh chép vé chim
diit hop dong lao dong do thay doi co ciu to chikc,
16 chike lgi lao dpng

Nhu da phan tich, phap luat Viét Nam chi quy
dinh mot cach tong quat viéc chim dut HDLD do
thay dbi co ciu td chirc, t6 chue lai lao dong dan
dén nhiéu cach hiéu khac nhau va tranh chép xay ra
gitta NSDLD va NLD. Thuc tién giai quyét tranh
chap vé chim dit HPLD do thay ddi co cdu to
chtre, to chirc lai lao dong cho thdy, gitta NLD va
NSDLD thuong phét sinh tranh chap xuat phat tir
nhiing 1y do sau:

2.1.1. Xdc dinh treong hop dwoc xem la thay doi
co cdu 16 chire, 16 chire lai lao dong

Tai Ban an s6 01/2024/LD-PT ngay 31/7/2024
cta Toa 4n nhan dan thanh phd Hai Phong, NSDLD
chdm dit HDLD véi NLD 1a Trudng Bo phan Phap
ché thudc Phong Phap ché do NSDLD thanh 1ap tir
nam 2021 véi ly do thay d6i co cdu to chrc, to chirc
lai lao dong thong qua viéc giai thé Phong Phap
ché dé¢ quay vé phuong an tim don vi tu van luat
uy tin ma NSDLD d thyc hién truée d6 nhim bao
dam hiéu qua hoat dong phap ché. Khi giai quyét
tranh chfip, Toa an da nhan dinh viéc NSDLD cho
NLD thoi viéc trong truong hgp nay 1a thudc truong
hop thay dbi co cdu t6 chirc, to chic lai lao dong

quy dinh tai diém a khoan 1 Diéu 42 B luat Lao
dong ndm 2019. Trong vu viéc nay, phong, ban
ctua NSDLD nam trong co ciu t6 chic thudc thim
quyén quan 1y ciia NSDLD nén NSDLP c6 thé
gidi thé phong, ban ndi bo, cung véi cho thdi viée
voi NLD c6 lién quan, nhim bao dam loi ich kinh
doanh ctia minh. Do do, s€ 1a hop ly khi xem truong
hop nay 1a hoat dong thay ddi co cdu to chic theo
quy dinh tai diém a khoan 1 Diéu 42 B luat Lao
dong ndm 2019. Trén thuc té, trong nhiéu vu viée,
Toa 4n van chap nhin quan diém cua NSDLD khi
cho NLD théi viéc 1 thudc truong hop thay doi co
cdu to chure do giai thé mot sb bo phan, phong, ban
néu Toa 4n x4c minh thyc t& c6 viée giai thé mot sb
bo phan, phong, ban dé chuyén sang sir dung dich
vu chuyén nghiép bén ngoai nham tiét kiém chi phi
va/hodc nang cao chat luong cong vidc'.

Ddi véi truong hop t6 chie lai lao dong, tai Ban
an s6 14/2017/LD-PT ngay 25/9/2017 cua Toa 4n
nhan dan tinh Binh Duong, Toa 4n da xac dinh
viéc NSDLD cho NLD théi viée xuit phat tir Iy do
thu hep san xuat va to chirc lai lao dong thong qua
viéc ¢o quan bao hiém xi hoi xac nhan b luong
hang hoa xuat khau ciia NSDLD va s6 luong NLD
cua NSDLD c6 sy sut gidm sau khi cho NLD thoi
viéc. Trong vu an néu trén, vi¢e t6 chirc lai lao dong
ctua NSDLD xuat phat tir Iy do hop 1y 1a hoat dong
san xuat, kinh doanh bi thu hep va NSDLD thuc
t& c6 t0 chirc lai lao dong thong qua viée giam sb
luong NLD lam viéc. Do d6, viéc cho NLD thoi
viéc trong truong hop nay mang tinh thuyét phuc
cao. Tuy nhién, d6i v6i mot s6 NSDLD khong hoat

7. Xem Ban an s 275/2023/LD-PT ngay 13/3/2023 ciia Toa 4n nhan dan Thanh phé HO Chi Minh, Ban 4n s
02/2023/LDPT ngay 02/3/2023 cua Toa an nhan dan tinh Tién Giang, Ban an s6 05/2022/LD-PT ngay 01/6/2022 cua Toa an
nhén dan tinh Binh Duong, Ban 4n sb 13/2020/LD-PT ngay 25/5/2020 ctua Toa 4n nhan dan tinh Dong Nai.
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dong trong cac linh vyc san xuit hang hoa xuét
khau, viéc xac dinh tinh hop 1y ctia viéc thay doi
co cau to chiec, to chic lai lao dong s& mang tinh
kho khin hon néu NSDLD khong cung cip duogc
chimg ¢t chimg minh 1y do dan dén viéc thay doi
co cdu t6 chire, t6 chire lai lao dong. Mac du vay, co
nhimg truong hop Toa 4n chi can can ¢t vao viée
NSDLD cung cép duoc tai liéu thé hién su sut giam
$0 lugng NLD sau khi thyc hién thay di co clu to
chire, t6 chirc lai lao dong, khong phat sinh thém
bat ky bo phan méi hay NLD méi nio, chi thay doi
tén cua cac phong, ban va b tri lai lao dong cho
phtt hop véi diéu kién hoat dong ciia NSDLD thi s&
duoc xem 1a NSDLD c6 thay d6i co cu to chire, to
chtrc lai lao dong va dwoc quyén chdm dut HDLD
voi NLD®,

C6 thé thay, viéc xac dinh NSDLD ¢6 thudc
trudng hop thay ddi co cau to chrc, to chirc lai lao
dong hay khong tiy thuoc vao quan diém cua co
quan giai quyét tranh chap. Tuy nhién, viéc nay
co thé tao ra su thiéu thong nhit vé quan diém
gidi quyét tranh chép ciia cac co quan giai quyét
tranh chap.

2.1.2. Thue hién thi tuc cham dirt hop dong
lao dong

Nhu da phan tich tai Muc 1.3, ca B¢ luat Lao
dong ndm 2012 va Bo luat Lao dong ndm 2019
déu quy dinh, dé c6 thé chim duat HDLD do thay
d6i co cdu t6 chie, t6 chice lai lao dong, NSDLDb
phai trai qua nhiéu thu tuc luat dinh. Trudng hop
NSDLD vi pham bat ky tht tuc ndo nhu di phan
tich & trén, NSDLP duogc xem 1a chim dut HDLD
trai phap luat véi NLD va phai chiu hdu qua phap
ly twong ung.

Déi v6i thi tuc xay dung, thuc hién phrong an
st dung lao dong va uu tién dao tao lai NLD dé
tiép tuc st dung trong truong hop co chd lam viée
méi, van dé dit ra, khi thay d6i co ciu td chuc, to
chuc lai lao dong, NSDLD da xay dung phuong an
str dung lao dong va wu tién su dung NLD bi anh
hudng cho vi tri cong viéc moi nhung NLD khong
dong ¥ thi NSDLD ¢ duge quyén cho NLD thoi
viéc khong? Dudi goc d§ ngir nghia, phap luat lao
dong da quy dinh trach nhiém cua NSDLD ddi véi
truong hop c6 chd lam viéc méi 1a “uu tién” dao
tao lai NLD dé tiép tuc str dung ma khong phai bt
budc. Do d6, khi NSDLD da thuc hién viéc vu tién
dao tao, tiép tuc st dung NLD nhung NLD khong
dong ¥ 1am viéc & vi tri mai thi NSDLD chim dut
HDLD v6i NLD 14 hop ly. Trén thuc té, theo Ban 4n
s0 66/2024/LD-PT ngay 30/5/2024 ctia Toa 4n nhan
dan Thanh phé H6 Chi Minh, NSDLD d4 cho NLD
thoi viée véi 1y do thuce hién viée thay doi co cu to
chtrc thong qua viéce giai thé Phong Kinh doanh nén
vi tri nhan vién chung tir cia NLD khong con. Theo
d6, NSDLP di dé xuat nhiéu vi tri cong viéc méi
phu hop vai trinh d§ chuyén mén va nang luc cua
NLD dé NLP Iya chon nhw nhan vién phat trién thi
truong, nhan vién kiém tra thi truong. Pong thoi,
NSDLD cam két s& ddo tao lai NLD dé phu hop véi
cong viéc méi. Tuy nhién, NLD tir chdi khong nhan
bat ky cong viéc nao. Do d6, Toa an nhan dinh viéc
NSDLP chim dut HPLD véi NLD 1a phu hop véi
quy dinh phap luat.

Déi véi thu tuc trao doi ¥ kién voi to chie dai
dién NLP tai co sg, day 1a thi tuc bat budc va tach
biét v6i viée trao doi ¥ kién voi to chirc dai dién
NLD tai co s¢ khi xay dung phuong an su dung

8. Ban 4n s6 02/2018/LD-PT ngay 01/6/2018 ctia Toa an nhan dan tinh Ca Mau.
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lao dong. Do do, mdc du khi xay dung phuong an
str dung lao dong, NSDLD c6 trao d6i voi to chue
dai dién NLD tai co s6 nhung khi quyét dinh cho
NLD théi viée, NSDLD khong trao dbi voi to chire
dai dién NLD tai co so 1a vi pham thu tuc khi cho
thoi viée ddi véi NLD vi thay dbi co cau td chire, to
chuc lai lao dong. Tuong tu, khi cho NLD thoi vigc,
NSDLP khéng thong béo cho UBND cp tinh sé 1a
vi pham thu tuc khi cho théi viéc d6i voi NLD vi
thay d6i co cau to chire, to chie lai lao dong.

2.2. Bit cdp ciia quy dinh phdp lugt vé chim
diit hop dong lao dong do thay doi co ciu to chikc,
16 chike lgi lao dpng

Thye tién tranh chép cho thiy, céc tranh chép
lién quan viéc chim dut HPLD do thay ddi co cau
to chic, to chirc lai lao dong thuong xudt phat tir
cach hiéu khac nhau déi v6i quy dinh phép ludt diéu
chinh vén dé nay. Thyc trang ny co thé xuét phat tir
viéc phap luat lao dong chwa c6 hudéng din chi tiét
vé truong hop cham dut HPLD vi Iy do thay doi co
cdu to chirc, to chic lai lao dong. Ngoai ra, c6 mot
sO rui ro tiém an lién quan dén viéc thuc hién viéc
chim dit HDLD theo quy dinh hién tai. Cu thé:

2.2.1. Chua ¢6 quy dinh dinh nghia vé truong
hop “thay d6i co cdu to chire, to chire lai lao dong”

Nhu da phan tich, cac van ban quy pham phap
luat hién hanh khong dinh nghia hodc huéng dan
chi tiét vé trudng hop thay doi co cau to chic, to
chire lai lao dong. Do do, viéc xac dinh NSDLD
cho NLD thoi vigc c¢6 thudc truong hop duge xem
14 thay d6i co ciu tb chirc, to chirc lai lao dong

hay khong sé& tiy thudc vao quan diém cia cac co
quan giai quyét tranh chap. Tuy nhién, chwa c6 quy
dinh mang tinh rang bugc va thong nhat vé truong
hop nay c6 thé din dén viéc cac co quan giai quyét
tranh chap khac nhau c6 cach hiéu khac nhau, dan
dén sy thiéu thong nhat vé quan diém giai quyét
tranh chap.

2.2.2. Viéc trao déi véi té chirc dai dién nguoi
lao djng tai co s vé phirong dn sir dung lao dong
va théng bao trwde cho Uy ban nhdn dan cdp tinh
vé viéc cham ditt hop dong lao déng chi mang tinh
hinh thirc

Nhu da phan tich, viéc xay dung phuong an st
dung lao dong hoan toan dugc xay dung dua trén
¥ chi cia NSDLD va chi can thong bao, trao doi ¥
kién véi to chirc dai dién NLD tai co s ma khong
can phai dugc chap thuan, phé duyét cta bat ky co
quan hitu quan ndo dé c6 hiéu lyc thi hanh. Tuong
tu, truong hop cho NLD thoéi viée theo quy dinh tai
Piéu 42 B¢ luat Lao dong nam 2019, NSDLP chi
co nghia vu thong béo trude 30 ngay cho UBND
cap tinh ma khong can su chap thuan cua co quan
ndy. Do d6, viéc “thong bao” hodc “trao ddi y kién”
trong cac truong hop ndy chi mang tinh hinh thirc
thay vi dong vai trd phé duyét, quyét dinh. Trong
mot sd truong hop nhu vay, phap luat chua bao vé
dugc quyén loi ciia mot s NLD yéu thé.

Nghién ctru phap luat Trung Qudc, Luat Hop
dong lao dong nam 2007 rang budc NSDLD phai ¢b
ging gitr lai mot s6 NLD theo thir tu khi thay doi co
cdu, cong ngh¢®. Ngoai ra, theo Didu 42 Luat Hop

9. Pidu 41 Luat Hop déng lao dong ndm 2007 cua Trung Quéc quy dinh thit tu NLD dugc vu tién gilt lai 1am viéc khi co
thay di co cdu, cong nghé nhu: NLD c¢6 HPLD dai han va ¢b dinh voi NSDLD, NLD ¢6 HDLD khong xé4c dinh thoi han
v6i NSDLD; NLD la lyc lugng lao dong duy nhat trong gia dinh c6 nguoi 16n tudi hodc tré vi thanh nién - dugce xac dinh linh
hoat dira vao mirc d6 dong gop cua NLD véi gia dinh. Xem Luét Hop dong lao dong nim 2007 cia Trung Qudc tai http:/
www.npc.gov.cn/zgrdw/englishnpc/Law/2009-02/20/content _1471106.htm.
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dong lao dong nam 2007 ciia Trung Qudc, NSDLD
ciing khong dwoc phép cho théi viée dbi voi NLD
yéu thé!. Tuong ty Trung Qudc, Piéu L1233-5
Bo luat Lao dong cua Phap quy dinh, khi NSDLD
sa thai tap thé vi Iy do kinh té, trong do bao gom
truong hop thay doi vé co ciu td chirc, to chire lai
lao dong, NSDLD can xac dinh cac tiéu chi duoc
st dung dé dua ra thu tu sa thai sau khi tham khéo
¥ kién ctia Uy ban kinh té - xd hoi. Cac tiéu chi
nay dac biét tinh dén: Trach nhiém gia dinh; thoi
gian lam viéc; tinh trang NLD c6 dac diém xa hoi
khién viéc tai hoa nhap nghé nghi¢p cua ho dac
biét kho khan. Theo d6, NSDLD c¢6 thé uu tién
mot trong nhiing tiéu chi ndy nhung tit ca cac tiéu
chi khac néu trong diéu nay phai dwoc xem xét'!.
C6 thé thdy, Trung Qudc va Phap da tiép can theo
hudng, cho NSDLD quyén quyét dinh trong viéc
chdm diat HPLD nhung dat ra cac tiéu chi dac
biét dé buoc NSDLD phai xem xét khi chdm dit
HPLP nhim bao dam quyén lgi cho mot s6 doi
twong NLD nhit dinh.

2.2.3.Chwea c6 cdn cik phdp 1y r6 rang dé dit ra
hé qua phdp Iy doi véi ngueoi sir dung lao dong khi
cho nguoi lao dong thoi viéc trai phap ludt

Trén thuc té, khi NSDLD vi pham diéu kién

va trinh tu, tha tuc chim dat HDLD do thay doi
co ciu, to chirc thi co quan giai quyét tranh chap
s& 4p dung quy dinh vé nghia vu cia NSDLD
khi don phuong chdm duat HDLD trai phap luat
dé xem xét va giai quyét hau qua phap 1y'2 Tuy
nhién, nhu da phan tich, viéc chim dut HDLD
trong truong hop nay khong rd rang dugce xem la
trudng hop don phuong cham dit HDLD nén viée
ap dung Diéu 41 B6 luat Lao dong nim 2019 dé
giai quyét hau qua phap 1y khi NSDLD cham dut
HDLD do thay d6i co ciu to chirc, t6 chic lai lao
dong khong ding quy dinh s€ trd nén khong tuong
thich. Hién c6 nhidu quan diém dé xuat Bo luét
Lao dong ndm 2019 quy dinh céch thirc giai quyét
hau qua phap ly khac nhau cho tung truong hop
vi pham, nén lam rd hodc tach bach trong viéc sur
dung thuat ngit “don phuong chim dat HPLD”
voi “cho thoi viéc™. Tuy nhién, nghién ctru Diéu
41 Bo luat Lao dong ndm 2019 cho thay, khong
can thiét phai quy dinh hau qua phap 1y khac nhau
d6i véi NSDLP khi don phuwong chim dut HDLD
hay cho NLD thoi viéc trai quy dinh. V& ban chat,
viéc phan biét “don phuong cham dit HDLD” vai
“cho thoi viéc” co ¥ nghia vé mit 1ap phap, nhung
trén thuc té van dem lai nhimg anh huong gidng

10. M6t s6 NLD khong duge NSDLD cho théi viée dit roi vao truong hop ndo: NLD lam cong viée ¢6 nguy co mic bénh

nghé nghiép ma chua dwgc kham strc khoe nghé ngh1ep trude khi nghi viéc hodc bi nghi ngd méc bénh nghé nghi¢p dang
trong thoi gian chan dodn, giam sat y t&; NLD bi mat phan 16n hodc mot phan kha ning lao dong do bénh nghe nghiép hodc
tai nan lao dong; NLD dang dugc bao vé trong thoi gian diéu tri bénh tat hodc thuong tich khong lién quan dén cong viéc;
NLD nir dang trong thoi ky mang thai, ¢ cit hodc cho con bu; NLD da lam viéc cho NSDLD trong 15 nam lién tuc va con
chua dén 05 nam nira 1a di tudi nghi hwu; NLD thudc bét ky truong hop nao khac dugce phap luat quy dinh tiy timg thoi diém.

11. Xem B¢ luat Lao dong cua Phap tai: https://www.legifrance.gouv.fr/codes/section_Ic/LEGITEXT000006072050/LE
GISCTA000006195609/#LEGISCTA000006195609.

12. Xem Ban 4n s6 05/2021/LD-PT ngay 30/3/2021 cta Toa 4n nhan din cip cao tai Thanh phd HS Chi Minh, Ban 4n s6
02/2019/LD-PT ngay 14/10/2019 ciia Toa an nhan dan tinh An Giang, Ban an s6 15/2018/LD-PT ngay 05/7/2018 cta Toa
an nhan dan tinh Ca Mau.

13. Nguyén Thi Phuong Thity (2021), “Pon phwong cham dirt hop dong lao dong theo bg ludt lao dong nam 2019 va
mot s6 van dé dat ra”, https://tapchicongthuong.vn/don-phuong-cham-dut-hop-dong-lao-dong-theo-bo-luat-lao-dong-nam-
2019-va-mot-so-van-de-dat-ra-81367.htm, truy cap ngay 20/6/2024.
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nhau d6i v6i quyén 1am viéc cua NLD. Bén canh
do, Piéu 41 Bo luat Lao dong nam 2019 da giai
quyét thoa dang quyén loi ciia NLD bi xdm pham
nén c6 thé ap dung cho ca truong hop NSDLD vi
pham phap luét khi cho théi viéc do thay doi co
cau to chirc, to chire lai lao dong. Dé ¢ co sO ap
dung Piéu 41 Bo luat Lao dong nam 2019 mot
cach triét dé va khong tao ra su ling ting, viéc
stra d6i tén goi cia Pidu 41 Bo ludt Lao dong ndm
2019 can dugc xem xét.

3. Mt s6 dé xudt hoan thién phap lut Viét Nam
vé chiam dit hop dong lao dong do thay ddi co ciu
t0 chiic, to chiic lai lao dong

Tu nhiing phén tich néu trén, nghién ctru dua
ra mot s6 dé xuét hoan thién quy dinh phép luat
vé chdm dut HDLD do thay ddi co cdu td chic, to
chuec lai lao dong nhu sau:

Thir nhdt, cin 1am r dinh nghia cac truong hop
dugc xem la thay d6i co ciu to chuc, to chuc lai
lao dong trong B9 luat Lao dong nam 2019 va cac
vin ban quy pham phap luat huéng dan thi hanh dé
tao nén su théng nhit khi van dung cac quy dinh
phap luat vao viéc giai quyét cc tranh chip lién
quan dén viéc thay d6i co cdu to chirc, t6 chuc lai
lao dong. Cac hudng dan cua Tong cuc Gido duc
nghé nghiép thudc Bo Lao dong - Thuong binh
va X4 hoi tai Cam nang huéng dan dao tao, boi
dudng, nang cao trinh do k¥ ning nghé cho NLD
gap kho khan do dai dich COVID-19 néu trén co
thé dwoc xem xét dwa vao vin ban quy pham phap
ludt dé tao su rang bugc va tinh théng nhét chung
trong vi¢c ap dung.

Thir hai, phap lut can diéu chinh hodc bo sung
dé thé hién 6 thu tuc NSDLD trao d6i véi t6 chirc
dai dién NLD tai co so va thong bao trude cho
UBND cép tinh, NLD theo khoan 6 Diéu 42 Bo

luat Lao dong nam 2019. Theo d6, phap luat can
quy dinh rd cach gidi quyét trong truong hop to
chtrc dai di¢gn NLD tai co s va NSDLD khong
théng nhat duge phwong an st dung lao dong ciing
nhu thAm quyén clia t6 chuc dai dién NLD tai co
s trong viéc thong qua ké hoach cho théi viée cua
NSDLD. Ngoai ra, co thé xem xét thém viéc ban
hanh huéng dan cy thé hon vé hinh thirc va két qua
cua qua trinh thong bao cho thoi viéc cia NSDLD
dén UBND cép tinh va NLD. Viéc thong bio nay
co duoc xem la mot thu tuc chinh thirc theo luat
dinh hay khong? NSDLD c6 dugc nhan xac nhan
bang vin ban ¢ NSDLP c6 thé dé dang chimg
minh minh d3 hoan tat nghia vu thong béo hay
khong? Trong truong hop thong bao khong dat noi
dung tdi thiéu, vi pham dén quyén loi chinh dang
ctia NLD, ¢6 sai sot vé mit thoi han hodc khong
pht hop v6i quy dinh khac (néu c6) thi UBND
cdp tinh c6 nhimg huéng giai quyét ra sao, thoi
han dé NSDLD c¢6 thé b sung va hoan thién nhu
thé ndo... Viéc 1am rd thu tuc nay khong chi giap
NSDLD khong con “hoang mang” khi thuc hién
thong bo hay nhan phan hoi tir phia UBND cép
tinh d6i v6i ndi dung thong bao, ma con giup cac
co quan dia phuong thong nhat khi xtr 1y vu viée
tuong tu.

Thir ba, can bd sung vao Diéu 44 Bo luat Lao
dong nam 2019 nhing d6i twong NLD duoc uwu
tien gilr lai hoac dao tao dé tiép tuc st dung khi
xdy dung phuong an str dung lao dong. Nghién ctru
dé xuit nhom NLD duoc uu tién nay co thé thudc
nhom NLD ma NSDLD khong duoc thyc hién
quyén don phuong chim dat HDLD nhu duge quy
dinh tai Didu 37 B6 luat Lao dong nam 2019. Béi
1&, Pidu 37 Bo luat Lao dong ndm 2019 hién chi
quy dinh truong hgp NSDLD khong dugc “don
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phuong cham dut HPLD” d6i véi nhitng nhém
ngudi ndy, song “cho thoi viée” theo Diédu 42 Bo
ludt Lao dong nam 2019 lai 1a mot dinh nghia
khac, nén khong thé ap dung truc tiép Diéu 37 Bo
luat Lao dong ndm 2019 dé han ché ddi tuong bi
cho thoi viéc.

Thir tw, dé khong tao ra sy “ling ting” trong
viée 4p dung quy dinh phap ludt vé giai quyét
hau qua cta viéc vi pham quy dinh vé chim dut
HDLD khi thay ddi co ciu to chuc, to chice lai lao
dong, viéc stra d6i tén goicua Piéu 41 Bo luat Lao
dong ndm 2019 thanh “Nghia vu cua NSDLD khi
chiam dut hop déng lao dong hodc cho thdi viée
trai phap luat” can dugc cac nha lam ludt xem xét.

Két ludn

Cham dut HPLD do thay doi co céu to chuc,
t6 chirc lai lao dong 1a mot trong nhitng ndi dung
thé hién chinh sach bao dam quyén va loi ich
hgp phép cia NSDLD khi phap luat cho phép
NSDLD duoc quyén cham dat HPLD véi NLD
trong mot s6 trudng hop dic biét ma khong xuat
phat tir ¥ chi don phuong chim dit HPLD véi
NLD. Mic du vdy, viéc chim dit HPLD trong
truong hop ndy can phai dugc dit trong sy cin
bang hai hoa v6i quyén va loi ich hop phap cia
NLD. Viéc thiéu 16 rang va chi tiét trong quy
dinh ctia mot s6 van ban quy pham phap luét hién
hanh diéu chinh ndi dung nay c¢6 thé dan dén tinh
trang cic bén trong quan hé lao dong co nhiéu
cach hiéu khac nhau trong viéc van dung cac quy
dinh phap luat dn dén tranh chép xay ra giita cac
bén, dong thoi, cac co quan giai quyét tranh chéap
ciing c6 kha ning co su khac biét v& quan diém
giai quyét tranh chap khi giai quyét vu viéc lién
quan van dé nay. Do d6, viéc hoan thién quy dinh
phép ludt diéu chinh van dé nay can phai dwoc
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dat ra nhim gop phﬁn tao nén tinh 6n dinh trong
quan h¢ lao dong U
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