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Dat van dé

Theo Dao luat Sang ché Hoa Ky, sang ché duoc tao
ra béi tri tué nhan tao (Al) du diéu kién dé duoc bao ho,
do d4p (rng dl céc yéu cau vé dbi twong, tinh méi va tinh
khong hién nhién. Tuy nhién, quy trinh cAp bang sang ché
theo Dao luat Sang ché Hoa Ky doi héi don xin cip bang
phai néu ré tén clia nha sang ché Ia ca nhan. Diéu nay dan
dén viéc hé théng Al khdng thé [a nha sang ché, do d6, san
pham tao ra khong thé duoc bao hd dudi danh nghia séng
ché. Van d& nay da dwoc cting cb thong qua quyét dinh clia
Co quan Séang ché va nhan hiéu Hoa Ky (USPTO), phan
quyét clia Toa &n cAp so thdm va Toa an cap phuc tham
clia Hoa Ky.

V& co ban, hé théng bdo hd sang ché dwa trén viéc nha
sang ché duoc doc quyén khai thac sang ché cliaminh trong
mdt khodng thdi gian cu thé, tuy nhién, nha sang ché phai

* Truong Dai hoc Thu Dau Mot
** Truong Dai hoc Binh Duong

md t& day dd, chi tiét vé cach thire tao ra sang ché. Theo do,
xa hoi sé nhan duoc loi ich tlr tién bd cdng nghé nhanh hon
S0 Vi Viéc gilk bi mat vé sang ché. Bao ho sang ché mang
lai loi ich riéng ddi véi nha sang ché, dong thdi, tao ra loi ich
cho xa hoi.

Trong lich stv, bang sang ché chli yéu huéng dén cac
mét hang (s&n pham) ma con ngudi cd thé nhin thay, cham
vao. Diéu nay phan anh cAu tric kinh té clia x4 hoi sau cach
mang cong nghiép, khi cac nha sang ché ndp don xin bao ho
dé bao vé két qua sang tao clia ho trong cac linh vire ¢4 [0
nhuan cao. Tuy nhién, cudc cach mang ky thuat s6 da lam
d30 16n c4c cAu truc kinh té. Nhiéu két qua sang tao sinh 16
hién nay khong thé nhin thay hodc cham vao, ma thay vao
do, né dai dién cho cac khai niém vé hinh xuét hién trong quéa
trinh x(r ly di¥ liéu va phan mém (quy trinh). Sw thay ddi nay
d4 o6 tac dong 16m dén hé thdng cAp bang séng ché trén toan
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thé gi6i, dat ra yéu cau phai gidi quyét cac loai sang ché mai'.

Cong nghé Al dang phét trién nhanh chéng, tao ra cudc
cach mang trong hau hét moi linh vire ciia nén kinh té. Khi
cdng nghé Al duoc cai thién, viéc bao vé nhiing két qua dot
pha nay thdng qua bang sang ché ngay cang tré nén quan
trong. Bang sang ché khdng chi bao vé tai san tri tué clia
cac nha phat trién Al ma con thic dy ho tiép tuc nghién
clru va phét trién hon nira (bang viéc mang lai cho cac nha
sang ché sw chac chan v& mét phap Iy va cac khuyén khich
vé tai chinh). Al dang duoc st dung nhw mét cdng cu trong
qué trinh tao ra sang ché?. Viéc st dung céc thuat toan
Al 1a mét cai tién Ion so véi cac ky thudt sang ché, sang
tao truyén thdng clia con ngudi. May tinh chay céc thuat
toan Al c6 thé duoc st dung dé tao ra, md phdng va danh
gid nhanh, hiéu qua hon mét sb luong 16n cac giai phap
tiém nang. Diéu nay d&c biét hivu ich trong cac linh vuc
phirc tap, co nhiéu bién s, nhw cdng nghé nano va cong
nghé sinh hoc?. So véi hoat dong séng tao truyén thong,
cac sang ché duoc tao ra bdi Al cd thé dé dang st dung
trong nhiéu linh v khac nhau.

DABUS Ia mét hé théng Al duoc cho 1a c6 khd nang
tao ra c4c sang ché méa khong cin bat ky sw can thiép nao
clia con nguoi. Thang 08/2019, chdi s& hiu clia hé théng
Al DABUS d3 ndp don xin cap bang sang ché tai nhiéu khu
vurc phap ly cho cc sang ché do DABUS tao ra, trong d6 ¢6
Hoa Ky2. Phan quyét clia co' quan co thdm quyén Hoa Ky,
dua trén hé théng phap luat s& hiru tri tué hién hanh, da thé
hién quan diém lién quan d@én viéc cap bang doc quyén sang
ché tao ra bdi DABUS ndi riéng va Al ndi chung.

1. Kha néng bao hd sang ché tao ra béi Al theo phap
luat Hoa Ky

1.1. V& céc tiéu chuan béo hé sdng ché theo Pao luét
sdng ché Hoa Ky

Theo quan diém clia Hién phap Hoa Ky, may tinh
khong bi loai trr khd nang Ia nha sang ché. Hién phap
Hoa Ky trao cho Quéc hoi quyén “thiic day sw tién bo clia
khoa hoc va nghé thuat hivu ich, bang cach dam béo trong
thdi gian giGi han cho cac tac gia va nha sang ché quyén
doc quyén ddi vai cac tac pham va kham pha twong (ing
clia ho’®. Thuat ngi “nha sang ché” cd thé dwoc dién gii
theo nhiéu cach. Nam 1973, Toa an Thi cao Hoa Ky da
phan quyét rang, cac thuat ngtr “tac gid” va “nha sang ché”
“khong duwoc hiéu theo nghia den hep clia chiing ma ding
hon & véi pham vi can thiét @& phan anh pham vi rong
clia cac nguyén tac hién phap”. Diéu nay cho thay, tac
gid va nha sang ché co thé dwoc hiéu véi nghia rong dé
thiic d4y su tién bd clia khoa hoc va nghé thuat hiru ich’.
Nhw vay, thuat ngr “nha sang ché” trong Hién phap Hoa
Ky c6 thé hiéu bao gém ca nhiing déi twong khdng phai
la con ngudii.

Theo Pao luat Sang ché Hoa Ky, mét déi twong sé
duoc bado hd dwdi danh nghia sang ché néu dap (ng cac
y&u cau sau:

Thir nhét, déi twong d6 phai ndm trong ddi twong co thé
cap bang sang ché theo quy dinh tai Muc 101 Dao luat Sang
ché Hoa Ky. Quy dinh nay gém hai y&u cau chinh: (i) Ddi
twong phai mang tinh “tién ich”, nghia la phai co tinh (rng
dung thuc t&; (ii) Di twong d6 la “bat ky quy trinh, may méc,

1. Patrick Thomas va Dewey Murdick (2020), “Patents and Artificial Intelligence: A Primer”, https://cset.georgetown.edu/wp-con-
tent/uploads/CSET-Patents-and-Artificial-Intelligence.pdf, truy cap ngay 27/20/2024.
2. The United States Copyright Office (2014), “Patents, Patent Applications, and Non-Patent Literature” Compendiumof

U.S. Copyright Office Practices, http://www.copyright.gov/icomp3/chap700/ch700-literary-works.pdf, truy cap ngay 27/10/2024.
Erica Fraser (2016), “Computers as Inventors — Legal and Policy Implications of Artificial Intelligence on Patent Law”, https://www.
researchgate.net/publication/312237242_Computers_as_Inventors_- Legal _and_Policy Implications_of Artificial_Intelligence_on_
Patent_Law#fullTextFileContent, truy cap ngay 27/10/2024.

3. G Sacha va P Varona (2013), “Artificial Intelligence in Nanotechnology”, Nanotechnology, 24, 1-13.

4. Ryan (2022), “The Artificial Inventor Project”, https://artificialinventor.com/2022/, truy cap ngay 27/10/2024.

5. Ryan (2022), “The Artificial Inventor Project”, https://artificialinventor.com/about-the-team/, truy cap ngay 27/10/2024.

6. Diéu 1 va Didu 8 Hién phap Hoa Ky, https://uscode.house.gov/static/constitution.pdf, truy cap 27/10/2024.

7. The United States Supreme Court (1973), “Goldstein v. Cal., 412 U.S. 546, 561", https://supreme.justia.com/cases/federal/
us/412/546/, truy cap 27/10/2024.
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san xuét hoac thanh phan vat chat mai va hitu ich ndo clia
chiing”. Pham vi clia déi tuong dwoc mo ta kha rong, diéu
nay da duwoc nhan xét 14 “bat cl thtr gi dwdi mét trdi do con
ngudi tao ra déu co thé dwoc cAp bang séng ché”. Cac y
twdng triru twong (nhu cac thuat toan trong toan hoc), hién
twong tw nhién hodc quy Iuat tw nhién khong da diéu kién
dé duoc bao hd dwdi danh nghia sang ché®. Toa &n Téi cao
Hoa Ky giai thich, “chiing la nhiing cong cu co ban clia cdng

A

viéc khoa hoc va cong nghé” va viéc cap doc quyén dbi véi
cac odng cu d6 thdng qua quyén sang ché co thé can tré
sy d0i mai'©,

Thi hai, sang ché d6 phai c6 tinh m&i theo quy dinh tai
Muc 102 Pao luat Sang ché Hoa Ky. Tinh méi dwoc hiéu la
sang ché d6 phai khéng duroc cong chiing biét dén trwde khi
ndp don xin cAp bang sang ché. Diéu nay cd nghta, khong
thé duoc cAp bang sang ché cho mdt sang ché khang con
tinh mai.

Thi ba, séng ché d6 phai la khéng hién nhién theo quy
dinh tai Muc 103 Pao luat Sang ché Hoa Ky. Sang ché
khong duoc 1a s cai tién ddi vai tinh trang k§ thuat hién
tai ma nhiing ngudi hanh nghé c6 “ky nang binh thwong”
trong linh vire ndy c6 thé thay rd. Diéu nay khdng cho phép
cap bang sang ché cho nhiing sang ché [a nhiing thay dbi
nhd déi véi cac cong nghé hién cd hodc két hop cac yéu
td b sung hién nhién. Tuy nhién, Diéu 103 ciing quy dinh
“khd nang cap bang sang ché s& khong bj phd nhan bai
cach thirc sang ché duoc tao ra’.

Dua trén cac tiéu chi néu trén cho thay, sang ché do Al
tao ra khong bi loai trir khdi déi twong co thé duoc bao hd
du6i danh nghia sang ché, mién 1a n6 dap (g day dd cac
yéu cau vé di twong, tinh méi va tinh khéng hién nhién.

1.2. Vé thi tuc ding ky bao ho sdng ché

Thir nhét, dbi véi moi don xin cap bang sang ché duoc
ndp 1én USPTO, Piéu 115(a) Dao luat Sang ché Hoa Ky
y&u cau: ‘méi ca nhan la nha sang ché hoac ddng sang ché
clia mét sang ché duoc yéu cau... phai thue hién 1o tuyén
thé hodc tuyén b lién quan dén don xin cap bang sang
ché”. Bo luat Lién bang Hoa Ky néu r, 16i tuyn thé “c6 thé
duoc thuc hién trwéc bét ky ngudi ndo trong pham vi Hoa
Ky dworc luat phap cho phép thie hién 16 tuyén thé™".

Muc 25(a) Dao lut Sang ché Hoa Ky quy dinh, mot tuyén
bd bang van ban cd thé thay thé cho 16 tuyén thé. Trong khi
d6, B luat Lién bang Hoa Ky néu rd, mét tuyén bd bang van
ban chi dwoc phép khi ngudi khai bao dwge canh bao nhitng
tuyén bd cd y sai s that sé bi phat ti hodc phat tién va co
thé anh hudng dén tinh hop I& ctia don xin cAp bang sang
ché. Trong tuyén bd, ngudi khai bao phai xac nhan “tat ca
c4c tuyén bb duoc dua ra theo kién thirc clia chinh ngudi
khai béo Ia diing va tt ca cac tuyén bd duoc dua ra dua trén
thdng tin va niém tin déu duoc cho la dung”. Ngoai ra, ngudi
ndp don cd thé ndp mat tuyén bé thay thé theo Didu 115(d)
Pao luat Sang ché Hoa Ky dbi véi bét ky ca nhan nao khong
thé ndp don do d chét hodc mét tich.

Quy dinh nay khong dé dap ng ddi voi cac hé thong
Al vi hé thdng Al khdng thé hoan thanh trach nhiém cla
minh trong viéc tuyén bd quyén sang ché thuc sw. Cac hé
thong Al khong thé thuc hién 161 tuyén thé hodc tuyén bd
quyén sang ché thuc sw'. Céc diéu khodn ndi trén néu rd
y&u cau vé |&i tuyén thé va tuyén b, cho rang s hién dién
clia chiing 1 bang chirng cho thay Quéc hoi Hoa Ky dang
md ta cac nghia vu ma ca nhan phai thic hién™,

Thir hai, Diéu 115(a) Dao luat Sang ché Hoa Ky yéu cau

8. The United States Supreme Court (1980), “Diamond v. Chakrabarty, 447 U.S. 303", https://supreme.justia.com/cases/feder-

allus/447/303/, truy cap 27/10/2024.

9. The United States Supreme Court (1981), “Diamond v. Diehr, 450 U.S. 175", https://supreme.justia.com/cases/federal/

us/450/175/, truy cap 27/10/2024.

10. Robert P. Merges, Peter S. Menell va Mark A. Lemley (2012), “Intellectual Property in the New Technological Age”, Aspen

Casebook Series, tai ban 1an thir 6.

11. B6 luat Lién bang Hoa Ky, https://lwww.govinfo.gov/app/collection/cfr/, truy cap ngay 27/10/2024.

12. Matthew Horton va Austin Kim (2020), “Inventorship: Why Al Is Not Smart Enough Yet’, Managing Intellectual Property, 19, 286.

13. The United States District Court, Eastern District of Virginia (2021), “Thaler v. Hirshfeld, 558 F. Supp. 3d 238, 247 (E.D. Va.
2021)”, https://casetext.com/case/thaler-v-hirshfeld, truy cap ngay 27/10/2024.
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don xin cAp bang sang ché phai néu tén it nhat mot ca nhan
& nha sang ché. Mot ngudi khéng tham gia vao giai doan
dAu tién clia qua trinh hinh thanh y twéng sang ché khong
dd diéu kién la nha séng ché".

Piéu 101 Pao luat Sang ché Hoa Ky quy dinh, quyén
sang ché bao dam quyén s hivu dbi véi mot sang ché
trwde tien sé duoc trao cho ngudi da sang tao ra no™.
Do d6, “tAt c& cac van dé vé quyén sang ché phai dwoc
giai quyét trwdc khi ndp don xin cAp bang sang ché”®.
M&i nha sang ché 1a chd s& hiru ban dau cda toan bd
bang sang ché'”, dwoc hwdng cac quyén san xuat, st
dung, chao ban va ban sang ché da duoc cap bang
doc quyeén.

V6i sw hop nhét gita khai niém quyén sang ché va
quyén s& hitu, Dao luat Sang ché Hoa Ky chi cdng nhan
nhitng c4 nhan dd diéu kién 1a nha sang ché vi chi co
ca nhan moéi co thé tham gia vao hoat dong tw duy dé
hinh thanh nén mét sang ché va cé nang luc phap Iy dé
hanh dong nhw chli s& hiru sang ché, thdng qua viéc thuc
hién va thuc thi cac quyén sang ché. Piéu nay ciing da
duoc giai thich qua mot sb tranh chép truéc do, chéng
han, trong vu Diamond kién Chakrabarty®, Toa &n Téi cao
Hoa Ky khang dinh sang ché chi c6 thé duoc tao ra boi
con ngui. Trong vu University of Utah kién Max-Planck-

14. Hardee (1984), 223 U.S.P.Q, 1123.

Gesellschaft zur Forderung der Wissenschaften E.V.™,
Toa Phuc thAm Lién bang d& néu rd nha sang ché khong
thé 13 mot t& chirc vi chi ¢ con ngudi méi cd thé hinh
thanh nén mot sang ché.

Thir ba, vé vén dé dong sang ché. Trong khi Muc 115
Pao luat Sang ché Hoa Ky yéu cau phai néu ding t&n nha
séng ché trong don xin cép bang sang ché, thi Muc 116
néu ra cac hwéng dan vé dong sang ché. Khong co luat 1é
hodc van ban phap ly nao tai Hoa Ky dinh nghia khai niém
quyén dong sang ché. Tuy nhién, c6 thé tim thay cach gidi
thich rong réi vé thuat ngir nay trong cac quyét dinh ctia Toa
an Hoa Ky. Vi dy, Toa an trong vu Fiers kién Revel da giai
thich: “Néu mot ngudi khong déng gop vao viéc hinh thanh
nén sang ché, nguoi d6 khong phai 1a nha sang ché...,
“ngudi chi dé xuat mot y tudng vé két qua can dat duwoc
ma khong cd phuong tién dé dat dwoc két qua ndi trén thi
khong duoc coi la nha sang ché hodc ddng sang ché™.
Viéc hinh thanh nén sang ché trong bdi canh nay khéng chi
|3 mty twéng triru twong vé cach gidi quyét mot van dé, ma
con la phuwong tién dé giai quyét van dé dé va su tuong tac
gitra chung véi nhau ciing phai dwoc hién thyc héa?!. Bén
canh d6, Muc 2137.01 S6 tay vé Tha tuc thdm dinh béng
séng ché ciing quy dinh “mdi nha sang ché chung thudng
phai dong gdp vao sang ché’.

15. The United States Supreme Court (1868), “Agawam Co. v. Jordan, 74 U.S. 583, 602, https://supreme.justia.com/cases/

federallus/74/583/, truy cap ngay 27/10/2024.

16. Jill K. MacAlpine va cdng s (2021), “It All Starts with Inventorship”, https://www.finnegan.com/en/insights/blogs/prosecu-
tion-first/it-all-starts-with-inventorship.html, truy cap ngay 27/10/2024.
17. The United States Court of Appeals, Federal Circuit (2012), “Falana v. Kent State Univ., 669 F.3d 1349, 1356-1357”, https://

casetext.com/case/falana-v-kent-state-univ, truy cap ngay 27/10/2024. The United States Court of Appeals, Federal Circuit (1998),
“Ethicon, Inc. v. U.S. Surgical Corp., 135 F.3d 1456, 1460-1461", https://casetext.com/case/ethicon-inc-v-us-surgical-corp-3, truy
cap ngay 27/10/2024. The United States Court of Appeals for the Federal Circuit (2020), “SiOnyx LLC v. Hamamatsu Photonics
K.K., 981 F.3d 1339, 1353, https://casetext.com/case/sionyx-llc-v-hamamatsu-photonics-kk-6, truy cap ngay 27/10/2024.

18. The United States Supreme Court (1980), ‘447 U.S. 303 (1980)”, https://supreme.justia.com/cases/federal/us/447/303/,
truy cap ngay 27/10/2024.

19. The United States Court of Appeals (2013), “Federal Circuit, 734 F.3d 1315 (Fed. Cir. 2013), https://casetext.com/case/
univ-of-utah-v-max-planck-gesellschaft-zur-forderung-der-wissenschaften-ev-2, truy cap ngay 27/10/2024.

20. The United States Patent and Trademark Office (2002), “Pre-AIA 35 U.S.C. 102 Conditions for patentability; novelty and loss
of right to patent”, https://www.uspto.gov/iweb/offices/pac/mpep/s2138.htmi#d0e207607, truy cap ngay 27/10/2022.

21. The United States Patent and Trademark Office (2002), “37 CFR 1.131 Affidavit or declaration of prior invention or to dis-
qualify commonly owned patent or published application as prior art”, https://www.uspto.gov/web/offices/pac/mpep/s715.html, truy
cap ngay 27/10/2024.
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Ap dung nhiing diéu da dé cap & trén dbi véi cac sang
ché lién quan dén hoat dong cta Al cho thay, phap luat
Hoa Ky @oi hdi nha sang ché phai 1a ngudi hinh thanh y
twdng sang ché va phai 1a c& nhan. Khi ¢ nhiéu hon mét
ngudi tham gia vao giai doan hinh thanh y twdng, c thé
¢6 nhiing dong sang ché. Diéu nay dan dén viéc rat kho dé
Hoa Ky cdng nhan mot hé thong Al la nha séng ché hodc
ddng sang ché.

2. Ap dung phap luat Hoa Ky trong viéc bao hd sang
ché tao ra b&i hé théng Al DABUS

Vao thang 4 nadm 2020, USPTO da tir chdi viéc cap
bang sang ché cho cac sang ché tao ra bdi hé thdng
Al DABUS, dwa trén Iy do cac don xin cAp bang sang
ché nay khong chi ra mdt nha sang ché 1 ca nhan theo
quy dinh cla phap luat Hoa Ky?%, dwa trén ba can cu
cu thé sau:

Thir nhat, USPTO quyét dinh: Dao luat Sang ché Hoa
Ky yéu cau cac nha sang ché phai la ca nhan. Muc 101 clia
Pao luat néu rd, “béat ky ai sang ché hodc kham pha ra bét
ky quy trinh, may méc, san xuét hodc thanh phan vat chét
méi va hitu ich ndo... c6 thé xin cap bang sang ché”. Theo
USPTO, tir “bat ky ai” goi ¥ yéu ciu nha sang ché phai la
mdt c& nhan?. Twong tw nhw vay, khi d& cap dén nguoi tw
nhan Ia nha sang ché ban dau clia sang ché trong don, Muc
115 Dao luat Sang ché Hoa Ky dé cap dén mét c& nhan va
st dung cac dai tir chi ca nhan nhu “chinh anh &y’ va “chinh
cd &y”. V6i s tham chiéu nhat quan nay, viéc dién giai “nha
sang ché theo nghfa rong dé bao gdm ca hé théng Al sé
trai nguwoc véi cach hiéu ré rang clia cac diéu luat vé bang
sang ché,

Thir hai, USPTO quyét dinh cac hé thdng Al khéng co
kha nang thwc hién viéc hinh thanh y twéng sang ché?.
Sang ché doi hdi phai co sy hinh thanh y twéng. Theo
USPTO, viéc hinh thanh y twdng sang ché phai duoc
thye hién boi mét ca nhan ma khdng phai béi may moc.

Thang 09/2021, Toa an cAp Quan clia Hoa Ky (cu thé 1
Toa 4n Quan phia Dang Virginia) da tiép tuc clng c¢b quan
diém néu trén clia USPTO trong viéc ttr chdi cAp bang sang
ché cho ddi twong tao ra bdi hé théng Al DABUS®. Toa an
cho rang, cau héi vé viéc liéu Dao luat Sang ché Hoa Ky co
yéu ciu nha sang ché phai Ia con ngudi hay khong la mot
cau hai vé dién gidi theo luat dinh, nghia Ia sy xem xét cla
Toa 4n sé bét dau va két thic bang ngdn nglr clia van ban
luat thue dinh?”. Do d6, cau hdi liéu DABUS ¢ thé duworc coi
14 nha sang ché hay khéng phu thudc vao y nghia clia thuét
nglr c& nhan%, Sau do, vao thang 11/2022, Tda Phuc thdm
Hoa Ky mot 1an nita khdng dinh phan quyét nhw trén clia
Toa &n cip Quan? 1a ding.

3. M6t so lién hé, so sanh quy dinh cua phap luat
Hoa Ky vé&i phap luat Viét Nam vé doi twong dwoc bao
ho sang ché

Nhw vy, c6 thé thay, tai Hoa Ky, tuy déi twong dwoc
tao ra bdi Al dap (rng day du cac tiéu chi dé duoc béo ho
dudi danh nghta sang ché nhung cac déi twong nay van
khong dwoc cap bang doc quyén sang ché do khong dap
(g yéu cau vé thd tuc ndp don. USPTO va cac co quan
Toa an clia Hoa Ky da ap dung phwong phap phéan tich
van ban, xac dinh cac hé théng Al nhu DABUS khéng
duoc cong nhan 1a nha sang ché theo luat bang sang ché.
Toa an Hoa Ky d4 |ap Iuan viéc gidi thich “nha sang ché”
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Phap luat qude té

Ky 1 (420) - thang 01/2025

theo nghia rong bao gdm cac Al sé trai nguoc voi cach
hiéu don gidn ctia diéu khodn luat dinh®. Theo d9, tir ngtr
quy dinh trong cac muc 100 (a), 101 va 115 cla Dao luat
Sang ché Hoa Ky dé cap dén cac ca nhan khi quy dinh vé
nha sang ché. Theo Toa an Hoa Ky, ngdn ngl clia Dao
luat Sang ché Hoa Ky da khéng dinh nén tang lay con
ngudi [am trung tdm clia phap luat sang ché. Con nguoi
la chi thé duy nhat ¢ Iy tri, ¢ kha nang suy luan déc 1ap,
nén chi cd con ngudi mdi ¢o thé Ia nha sang ché. Cac hé
thong Al khdng thé thwe hién quy trinh hinh thanh y twéng,
Vi vy, quyén sang ché theo Dao luat Sang ché Hoa Ky chi
gi¢i han & ca nhan®.

Tai Viét Nam, Luat S& hivu tri tué nam 2005 (stra
ddi, bd sung ndm 2009, 2019 va 2022) chi dwa ra cac
quy dinh chung vé diéu kién bao hd sang ché va loai triy
nhitng ddi twong khong duoc bdo hd dwdi danh nghia
sang ché. Quy dinh nay khong loai triv tryc tiép dbi voi
sang ché tao ra bdi Al. Tuy nhién, Nghi dinh sé 65/2023/
ND-CP ngay 23/8/2023 clia Chinh pht quy dinh chi tiét
mot sb diéu va bién phap thi hanh Luat S& hivu tri tué
vé s& hiru cdng nghiép, bdo vé quyén s& hiu cong
nghiép, quyén dbi voi gibng cay trdng va quan Iy nha
nwoc vé s& hivu tri tué, da quy dinh vé tha tuc dang
ky bao ho sang ché. Theo d6, yéu cau t& khai dang ky
sang ché, phai cung cAp thong tin vé tac gid cla sang
ché. Nhing théng tin nay bao gém nhiéu yéu t thudc
vé nhan than nhu tén, dia chi, dién thoai, qudc tich, thw
dién ttr. Tai Didu 122 Luat S& hiru tri tué nam 2005 quy
dinh tac gia clia sang ché phai la ngui tryc tiép hodc
cling truc tiép (néu 1a ddng tac gia) tao ra déi twong sé
hiru cong nghiép. TAc gid clia sang ché c6 quyén nhan
than va quyén tai san ddi véi sang ché. Quyén nhan
than 1 quyén dwoc ghi tén 14 tac gia tai bang doc quyén
sang ché, bang doc quyén giai phap hiru ich. Quyén tai
san la quyén nhan thu lao theo cac quy dinh cla Luat
S& hivu tri tué.

Nhuw vay, phap luat s& hivu tri tué clia Viét Nam ciing
thé hién quan diém twong tw nhw phap luat Hoa Ky, trong
do, yéu cau tac gid clia sang ché nhat dinh phai la mot
thé nhan. Viéc xac dinh cu thé it nhat mot tac gia 1a diéu
kién can dé thuc hién tha tuc dang ky bao hd sang ché.
Méc du, tai Viét Nam chwa c6 tranh chép cu thé lién quan
dén bao ho sang ché tao ra bdi Al, nhung cac quy dinh
d4 cho thay, khong thé thuc hién thd tuc dang ky bdo ho
sang ché tao ra bdi Al, néu nhw xac dinh Al 1a cha thé da
tao ra sang ché.

Két luan

Co thé thay, muc tiéu cudi cling clia hé théng bang sang
ché Hoa Ky ciing nhw ctia Viét Nam Ia viéc khuyén khich
ho&c tao dng lrc cho cac nha sang ché (3 con ngudit2. Dao
luat Bang sang ché Hoa Ky khong yéu cau ngudng kiém
soat hodc dau vao cu thé clia con ngudi trong qua trinh
sang tao dé cap bang doc quyén bang sang ché nhung nd
dt ra cac cau hdi vé quyén sang ché va kha nang cép bang
sang ché theo khia canh con ngudi sang tao. Quyén sang
ché trao quyén s& hitu ban dau ddi voi cac sang ché cho
con ngudi, gép phan quan trong vao viéc ghi nhan nhiing
nd lrc va kich thich sw séng tao ctia con ngudi O
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