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HiNH PHAT TIEN - DUGI GOC NHIN SO SANH PHAP LUAT HiNH SU
VIET NAM V01 LIEN BANG UC VA KINH NGHIEM CHO VIET NAM

B NGUYEN THI THU HUONG*

Tém tit: Hinh phat tién ngay cang khang dinh vai tro quan trong trong hé thong hinh phat ciia nhiéu
quoc gia, ké ca Viét Nam va Lién bang Uc, nhwr mét bién phdp hiéu qud d@é xit 1y cdc hanh vi pham t6i, dic
biét la cdc tdi pham it nghiém trong va toi pham do phap nhan thue hién. Bai viét phan tich quy dinh phdp
Iudt hinh s vé hinh phat tién cua Viét Nam va Lién bang Uc, lam ré su khdc biét vé doi twong phap nhan
chiu trach nhiém, phirong phdp xdc dinh mikc phat, cdc yéu té Toa dn can nhdc va co ché thi hanh; tir do,
rit ra mét sé kinh nghiém co gia tri tham khao doi véi Viét Nam.
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Abstract: Fines are increasingly asserting their important role in the penal system of many countries,
including Vietnam and the Australian Federation, as an effective measure to handle crimes, especially less
serious crimes and crimes committed by legal entities. This article analyzes the criminal law provisions on
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Pit vin dé

Trong bdi canh chinh sach hinh sy hién dai
hudng téi viée giam ap dung hinh phat tu va uu
tién cac bién phdp xtr Iy khong giam gitr, hinh
phat tién noi 1én nhu mot cong cu phéap 1y quan
trong. Loai hinh phat nay khi dugc quy dinh va
ap dung hop 1y, khong chi c6 tac dung trung
phat, gido duc ngudi pham toi ma con gop phan
ran de, phong ngira chung, dong thoi tranh duoc

nhiing tdc dong ti€u cuc cua mai trudng tu giam
va giam ganh nang cho ngan sach nha nudc'. Ca
Viét Nam va Lién bang Uc déu ghi nhan hinh
phat tién trong hé thong phép luat hinh sy cua
minh, tuy nhién, cach tiép can, quy dinh cu thé
va co ché van hanh lai ¢o nhitng nét dic thu
riéng, phan 4nh sy khac biét vé truyén thong
phap luat, diéu kién kinh té - xd hoi va quan
diém lap phap.

* Hoc vién Cao hoc Luat Hinh su va T4 tung hinh sy K37, Truong Dai hoc Luat Thanh phé Ho6 Chi Minh
1. Lé Trung Kién (2018), “Hé thong hinh phat trong ludt hinh sw Viét Nam va Trung Quéc”, Nxb. Tu phap, Ha Noi,

tr. 230 - 231.
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Lién bang Uc - mot qudc gia phét trién theo hé
théng thong ludt (common law), ¢6 nhitng quy dinh
vé hinh phat tién, dic biét 1a co ché “don vi phat”
(penalty unit), mang tinh hé thong va linh hoat, da
duoc thuce thi va diéu chinh qua thoi gian dai. Viéc
nghién ctru cac quy dinh nay trong phap luat hinh
sy Lién bang Uc mang lai gia tri tham khao hiru ich
cho Viét Nam. Trong qua trinh cai cach tu phap va
hoan thién h¢ théng phap luat hinh sy, dac biét, sau
khi ban hanh B6 luat Hinh sy nam 2015, stra doi,
b6 sung nim 2017 (B¢ ludt Hinh sy nim 2015),
Viét Nam di c¢6 nhing diéu chinh quan trong lién
quan dén hinh phat tién, gdm ca ap dung ddi v6i
phap nhan thuong mai pham toi. Tuy nhién, thuc
tién 4p dung con mot s6 han ché, vuong mic va dat
ra yéu cau can tiép tuc hoan thién.

Bai viét phan tich cc quy dinh phap luat hinh su
hién hanh ctia Viét Nam va Lién bang Uc vé hinh phat
tién; so sanh dé chi ra nhimg diém twong dong, khac
biét co ban gitra hai hé thong phap luét; qua d6, rit ra
mot s6 kinh nghiém tir mo hinh ctia Lién bang Uc ma
Viét Nam co thé nghién c, tiép thu c¢6 chon loc trong
qué trinh x4y dyng va hoan thién phap luét hinh su vé
hinh phat tién, d4p mg yéu cau thuc tién dau tranh
phong, chdng toi pham v bao dam quyén con ngudi
trong giai doan moi.

1. Quy dinh vé hinh phat tién trong phap
luat hinh sy Viét Nam

Phap luat hinh sy Viét Nam xac dinh hinh phat
tién 1a mot trong nhitng hinh phat chinh thirc duoc
ap dung d6i voi ngudi hodc phap nhan thuong mai
pham t0i. Vi tri va vai tro cua hinh phat tién duoc
thé hién rd trong hé théng hinh phat quy dinh tai
B0 luat Hinh sy ndam 20152,

biéu 32 Bo luat Hinh sy ndm 2015 1iét ké hé
thong hinh phat d6i v6i nguoi pham toi, trong
d0, phat tién dugc quy dinh 1a hinh phat chinh
hodc hinh phat bd sung. Tuong tu, d6i véi phap
nhan thuong mai pham toi, Piéu 33 Bo luat Hinh
sy nam 2015 ciing quy dinh phat tién vira c6 thé
1a hinh phat chinh, vira ¢6 thé 1a hinh phat bo
sung. biéu nay cho théy tinh linh hoat ctia hinh
phat tién trong chinh sach hinh sy Viét Nam, co
thé ap dung doc 1ap hodc di kém vé6i cac hinh
phat khac tuy thudc vao tinh chat, mirc d6 nguy
hiém cua hanh vi pham tdi va cac tinh tiét khac
cua vu an.

Péi tugng ap dung hinh phat tién duoc quy
dinh cy thé tai Bo luat Hinh sy nim 2015. D6i véi
nguoi pham t0i 1a cd nhan, Diéu 35 Bo luat Hinh
sy nam 2015 quy dinh phat tién dugc ap dung 1a
hinh phat chinh chi yéu d6i voi cac truong hop:
(1) ngudi pham toi it nghiém trong, t6i pham
nghiém trong do B§ ludt nay quy dinh; (ii) nguoi
pham to1 rat nghiém trong xam pham trat ty quan
1y kinh té, moi truong, trat ty cong cong, an toan
cong cong va mot s toi pham khac do B luat nay
quy dinh. Nhu vay, pham vi 4p dung hinh phat
tién v&i tu cach 1a hinh phat chinh da dugc m¢
rong hon so v6i cac Bo ludt trude day?, thé hién
xu hudng vu tién cac bién phap ché tai khong tudce
tu do ddi v&i mot sb loai toi pham nhit dinh. Bén
canh do, phat tién con duoc ap dung Ia hinh phat
b6 sung khi khong ap dung 14 hinh phat chinh, déi
v6i nguoi pham toi vé tham nhiing, ma tay hodc
cac to1 pham khac do Bg luat Hinh sy nam 2015
quy dinh. Diéu kién quan trong dé ap dung hinh
phat tién (hinh phat chinh, hinh phat b6 sung) la

2. Hoang Thi Hai Yén (2022), “So sanh hinh phat tien trong phap ludt hinh su Viét Nam voi mot $6 nude trén
theé gioi”, Tap chi Khoa hoc Pai hoc Hué: Khoa hoc Xa hdi va Nhan vén, tap 131, sO 6D, tr. 144.

3. Hoang Thi Hai Yén (2022), #ldd, tr. 145.
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ngudi pham toi phai co didu kién thi hanh an, tirc
1a c6 tai san, thu nhap dé ndp phat.

Péi vai phap nhan thuong mai pham to1,
Piéu 77 Bo luat Hinh sy nam 2015 quy dinh
phat tién duoc ap dung 14 hinh phat chinh hoic
hinh phat b6 sung. Py 1a diém mdi cin ban
cua BO luat Hinh sy nam 2015, lan dau tién
ghi nhan trdch nhiém hinh sy cua phdp nhan
thuong mai d6i véi mot sb toi pham cu thé duoc
liét ké tai Diéu 76 Bo luat Hinh su nam 2015.
Viéc quy dinh phat tién 1a hinh phat chinh ap
dung cho phdp nhin thuong mai thé hién su
thira nhan bién phap tac dong vao loi ich kinh
té 1a pht hop va hiéu qua ddi voi chu thé nay.

Vé phuong phap xic dinh muc phat tién,
B¢ luat Hinh sy nam 2015 &p dung ché d6 “muc
phat dic dinh” hay “khung phat tién c6 dinh™.
Piéu 35 Bo luat Hinh sy nam 2015 quy dinh mtrc
phat tién cu thé duoc quyét dinh can ctr vao tinh
chét va mirc 6 nguy hiém cua toi pham, dong thoi
co xem xét dén tinh hinh tai san cia nguoi pham
t0i, su bién dong cua gid ca. Tuy nhién, muc phat
tién khong dwoc thap hon 1.000.000 dong ddi véi
hinh phat chinh va khong c6 mirc toi thiéu doi véi
hinh phat b6 sung. Mirc phat tién t6i da dugc quy
dinh khac nhau tuy thudc vao loai toi pham va chu
thé pham to1. Dbi véi nguoi pham 1 1a cd nhan,
mc phat tién t6i da c6 thé 1én dén hang ty dong
d6i voi mot sb toi danh cu thé trong cac diéu luat
riéng. D6i v6i phap nhan thuong mai pham toi,
Piéu 77 Bo luat Hinh sy ndm 2015 quy dinh mtc
phat tién khong dugc thap hon 50.000.000 dong
va muc tdi da ciing dugc xac dinh theo ting t1
danh cu thé, c6 thé 1én dén hang chuc ty déng hoac
khong gidi han trong mot sd truong hop dac biét

nghiém trong. Cach quy dinh nay tao ra cac khung
phat tién 16 rang cho ting t01 danh hodc nhom toi
danh nhung co thé thiéu linh hoat trong viéc ca thé
héa hinh phat duya trén kha nang tai chinh thyc té
cua timg ngudi pham t6i mot cach chi tiét.

V& thi hanh hinh phat tién, Didu 35 Bo luat
Hinh sy ndm 2015 va Luat Thi hanh &n hinh sy
ndm 2019 quy dinh trinh ty, thu tuc thi hanh.
Nguoi bi két an phai nop tién phat trong thoi han
nhat dinh. Truong hop khong tu nguyén chap hanh
thi bi cudng ché thi hanh theo quy dinh cua phap
luat vé thi hanh 4n dan sy. Diém dang cha y 1a
B¢ luat Hinh sy nam 2015 khong con quy dinh
viéc chuyén doi hinh phat tién sang hinh phat tu
trong truong hop ngudi bi két an ¢ tinh khong
chap hanh va c6 didu kién thi hanh nhu Bo luat
Hinh sy ndam 1999°. Thay vao do, phap luat tap
trung vao cac bién phap cudng ché tai san dé bao
dam hiéu lyc thi hanh cta hinh phat tién. P6i v6i
phép nhan thuong mai, vi¢c thi hanh ciing tuan
theo cac quy dinh vé thi hanh an dan sy ddi véi
to chirc.

2. Quy dinh vé hinh phat tién trong phap
luat hinh sw Lién bang Uc

Tai Lién bang Uc, hinh phat tién 1a mot trong
nhitng loai hinh phat phé bién nhat dwoc ap dung
trong hé thong tu phap hinh sy lién bang, d6i voi
ca ¢4 nhan va cong ty, tap doan. Cac quy dinh vé
hinh phat tién chu yéu dugc quy dinh trong Pao
ludt Toi pham ndm 1914 (Crimes Act 1914) va
B0 luat Hinh sy ndm 1995 (Criminal Code Act
1995), cung véi cac luat chuyén nganh khac quy
dinh vé céc toi pham cu thé.

Vi tri cua hinh phat tién trong hé thong phap
luat hinh sy Lién bang Uc rat quan trong, co thé

4. L& Trung Kién (2018), #/dd, tr. 290; Hoang Thi Hai Yén (2022), tidd, tr. 145.

5. Hoang Thi Hai Yén (2022), #ldd, tr. 146.
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duoc ap dung doc 1ap hoic két hop véi cac hinh
phat khac nhu tu c¢6 thot han (imprisonment), tu
treo (suspended sentence) hoac cac Iénh xtr phat
cong dong (community correction orders). Toa an
c6 tham quyén trong viéc quyét dinh 4p dung hinh
phat tién, dya trén cic nguyén tic va yéu to can
can nhéc khi tuyén an dugc quy dinh tai Phan IB
cua Pao luat To1 pham nam 1914, dac biét [a Muc
16A°. Muc nay yéu cdu Toa 4n phai xem xét cac
yéu t6 nhu ban chat va hoan canh cua toi pham,
murc d6 16i cia nguoi pham toi, tic dong cla toi
pham d6i v6i nan nhan, tién an tién su, trién vong
cai tao va kha nang tai chinh ciia nguoi pham tgi’.

Poi twong ap dung hinh phat tién gdm ca c4
nhan, phdp nhan ma khong c6 su gidi han chi ap
dung cho “phap nhan thuong mai” nhu ¢ Viét Nam.
Bat ky phap nhan ndo, theo dinh nghia ciia phap
luat Lién bang Uc, déu co thé phai chiu trach nhiém

hinh sw va bi ap dung hinh phat tién néu pham toi
theo quy dinh cua luat lién bang.

Phuong phap x4c dinh muc phat tién 13 mot
diém khac biét so v&i Viét Nam. Phap luat hinh
sy Lién bang Uc str dung rong rdi hé thong “don
vi phat”. Muc 4AA cta DPao luat Toi pham nam
1914 dinh nghia gia tri cia mdt don vi phat béng
mot s6 tién d6 la Uc cu thé®. Gia tri nay duge diéu
chinh dinh ky (thuong 14 03 nim mot 1dn) dé phan
anh sy thay doi cua chi sb gia tiéu dung, bao dam
muc phat tién khong bi mat gia do lam phat®. Khi
mot diéu luat trong B luat Hinh sy ndm 1995 hodc
cac luat lién bang khac quy dinh hinh phat t6i da
cho mdt to1 pham la mot $0 lugng don vi phat nhét
dinh, Toa 4n s& x4c dinh b lugng don vi phat phu
hop trong gidi han d6 (khong vuot qua mic tbi da)
dua trén cac yéu t clia vu an theo Muc 16A Pao
luat Toi pham ndm 1914, sau d6, nhan s don vi

6. Xem Muc 16A(1), “Crimes Act 1914 (Cth)”. Muc nay quy dinh: “In determining the sentence to be passed, or

the order to be made, in respect of any person for a federal offence, a court must impose a sentence or make an order
that is of a severity appropriate in all the circumstances of the offence” (Lwoc dich: Khi quyét dinh ban 4n hodc quyét
dinh s& duoc dua ra ddi voi bat ky ngudi nao pham tdi lién bang, Toa 4n phai tuyén mdt ban an hodc ra mot quyét dinh
¢6 muc do nghiém khéc phu hop véi moi tinh tiét ciia vu an/toi pham do).

7. Xem Muc 16A(2), “Crimes Act 1914 (Cth)”. Muc nay liét ké cac yéu td Toa an phai xem xét, bao gom: “(a) the
nature and circumstances of the offence...; (m) the character, antecedents, age, means and physical or mental condition
of the person...; (n) the prospect of rehabilitation of the person; (p) the probable effect that any sentence or order under
consideration would have on any of the person’s family or dependants” (Lugc dich: (a) ban chét va hoan canh cua toi
pham...; (m) nhan than, tién 4n tién su, tudi tac, hoan canh kinh té va tinh trang thé chét hodc tAm than cua nguoi do...;
(n) kha ning phuc hdi, cai tao ctia ngudi do; (p) anh hudng c6 thé xay ra cia bat ky ban an hodc 1énh nao dang dugc
xem xét ddi voi gia dinh hodc nguoi phy thude cta ngudi do”).

8. Xem Muc 4AA(1), “Crimes Act 1914 (Cth)”. Muc nay dinh nghia: “In a law of the Commonwealth or a Territory
Ordinance, unless the contrary intention appears: penalty unit means the amount of $330 (subject to indexation under
subsection (3))” (Lugc dich: Trong luat ciia Khi thinh vurong chung hodc Phéap 1énh Lanh thd, trir khi ¢6 quy dinh
khac: don vi phat c6 nghia 1 s6 tién 330 d6 la (c6 thé thay d6i theo diéu chinh chi sé theo tiéu muc (3))).

9. Xem Muc 4AA(3), “Crimes Act 1914 (Cth)”. Muc nay quy dinh vé viéc diéu chinh gia tri don vi phat: “On 1
July 2026 and each third 1 July following that day (an indexation day), the dollar amount mentioned in subsection (1)
is replaced by the amount worked out using the following formula: Indexation factor for the indexation day x Dollar
amount immediately before the indexation day” (Lwgc dich: Vao ngay 01/7/2026 va ctr mdi ba nim mét 1an vao ngay
01/7 sau d6 (goi la ngay diéu chinh), s tién d6 la dwoc dé cap tai tiéu muc (1) s& dugc thay thé bang sb tién tinh theo
cong thirc sau: Hé s6 diéu chinh cho ngay diéu chinh x S§ tién d6 la ngay trudc ngay didu chinh).

10. Xem Muc 16A, “Crimes Act 1914 (Cth)”. Nhu di néu & cha thich 6 va 7, Toa an phai can nhic cac yéu tb
trong Muc 16A khi quyét dinh hinh phat, bao gdm ca viéc xac dinh sé lugng don vi phat thich hop trong gi6i han tbi
da cho phép.
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phat nay véi gia tri tién té ctia mot don vi phat tai
thoi diém pham t0i dé ra muc tién phat cudi cing.
Vi du, néu mot toi c6 mirc phat toi da 1a 120 don vi
phat va gia tri mot don vi phat hi¢n hanh la 330 d6
la Uc thi mtc phat tién tdi da cho ti d6 1a 39.600
do la Uc.

Muc 4B cta Dao luat Toi pham ndm 1914 quy
dinh cu thé cach 4p dung don vi phat ddi véi ca
nhan va phap nhan'. Thong thuong, néu mot diéu
luat chi quy dinh mot mtrc phat tbi da béng don
vi phat ma khong phéan biét chu thé, thi mirc phat
toi da do ap dung cho c4 nhan. Pi voi phap nhan
pham cung t61 do, muc phat tién toi da c6 thé cao
gip 05 1an muc phat t6i da 4p dung cho ca nhén
(Muc 4B(3) Pao luat Toi pham ndm 1914)'2. iéu
ndy phan 4nh quan diém, phép nhan thudng c6
kha ning tai chinh 16n hon va can mot mirc phat

pham, luat c6 thé quy dinh cac murc phat khac nhau
hodc cdc phuong phdp tinh todn khac, nhu phat
mot khoan tién gap nhiéu 1an loi ich bat chinh thu
duoc tur hanh vi pham tgi. Toa an cling co quyén,
trong nhiing trudng hop thich hop, 4p dung murc
phat thap hon mirc t6i da quy dinh, tham chi co thé
quyét dinh khong ap dung hinh phat tién néu xét
thay khong phi hop, dua trén céc yéu t duoc quy
dinh tai Muc 16A" va cac quy dinh vé giam nhe
hinh phat khac.

Vé thi hanh hinh phat tién va xu Iy truong
hop khong chap hanh, phap luat Lién bang Uc
co cac quy dinh kha chi tiét trong Pao luat Toi
pham nam 1914 (vi du: Phan IB, Phan khu 4A)".
Toa an khi tuyén phat tién thuong sé ra 1énh vé
thoi han va phwong thire ndp phat. Néu nguoi b
két an (c4 nhan hodc phap nhan) khong ndp phat

du strc ran de. Bén canh do6, doi voi mot s6 tdi  dung han, cac co quan chuc nang c6 the ap dung

11. Xem Muc 4B, “Crimes Act 1914 (Cth)”. Muc ndy c6 tiéu dé “Pecuniary penalties-natural persons and bodies
corporate” va quy dinh cach dp dung chung, bao gdm ca viéc phan biét giita ca nhan va phap nhan. Vi du, Muc
4B(2) néu: “Where a natural person is convicted of an offence against a law of the Commonwealth punishable by
imprisonment only, the court may, if the contrary intention does not appear and the court thinks it appropriate in all
the circumstances of the case, impose, instead of, or in addition to, a penalty of imprisonment, a pecuniary penalty
not exceeding the number of penalty units calculated using the formula: Term of Imprisonment where: x 5 Term of
Imprisonment is the maximum term of imprisonment, expressed in months, by which the offence is punishable” (Lugc
dich: Trudng hgp mot ca nhan bi két an vé mot toi pham theo luat ciia Khoi thinh virgng chung ma chi ¢6 hinh phat
t0, Toa 4n ¢ thé ap dung hinh phat tién thay cho hodc bd sung vao hinh phat tu, néu luat khong co quy dinh khac va
Toa an xét théy phu hop véi moi tinh tiét ciia vu an. Muc phat tién nay khong dugc vuot qua s6 don vi phat tinh theo
cong thuc sau: Thoi han tu x 5, trong d6: thoi han tu 1a muc phat tu t6i da, tinh bﬁng thang, ma tgi pham do6 co thé bi
ap dung).

12. Xem Muc 4B(3), “Crimes Act 1914 (Cth)”. Muc nay quy dinh: “Where a body corporate is convicted of an
offence against a law of the Commonwealth, the court may, if the contrary intention does not appear and the court
thinks fit, impose a pecuniary penalty not exceeding an amount equal to 5 times the amount of the maximum pecuniary
penalty that could be imposed by the court on a natural person convicted of the same offence” (Lugc dich: Truong hop
mat phap nhan bi két an vé mot toi pham theo luat ciia Khoi thinh vuong chung, Toa an co thé, néu luat khong co quy
dinh khéac va Toa an xét thiy phu hop, ap dung hinh phat tién. Mic phat nay khong vuot qua mot khoan tién bang 5
lan mirc phat tién t6i da ma Toa an c6 thé ap dung d6i v6i mot ca nhan bi két an vé cung to1 danh do)

13. Xem Muc 16A, “Crimes Act 1914 (Cth)”. Toa 4n c6 thé 4p dung mirc phat thap hon muc ti da hodc khong ap
dung hinh phat tién dua trén viéc danh gia toan dién cac yéu td tai Muc 16A, vi du nhu hoan canh tai chinh cta nguoi
pham t6i (16A(2)(m)) hodc cac yéu td giam nhe khéc.

14. Xem Phan IB, Phan khu 4A (Part IB, Subdivision 4A), “Crimes Act 1914 (Cth)”. Phan khu nay (tir Muc 15A
tro di) c6 tiéu d& “Enforcement of fines etc” (Thi hanh hinh phat tién...) va bao gdm cac quy dinh chi tiét v& cac bién
phap cudng ché thi hanh.
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nhiéu bién phap cudng ché khac nhau, gdm khiu
trir lwong, phong tda tai khoan ngén hang, tich
thu va ban tai san. D4i voi ca nhan, trong truong
hop khong c6 kha ning ndp phat hodc ¢ tinh
khong chap hanh mic du co kha ning, Toa an
c6 thé xem xét céc bién phap thay thé nhu 1énh
lao dong cong ich hodc nhu mot bién phap cudi
cung, ap dung hinh phat tu do khong ndp phat'.
Thoi han tu do khong ndp phat dugce tinh toan
dwa trén s tién phat con ng theo mot ty 1€ nhat
dinh do luat quy dinh, nhung ciling c6 nhiing gi6i
han va diéu kién ap dung chit ché dé bao dam
tinh twong xung va chi ap dung khi cac bi¢n phap
khac khong hi¢u qua.

3. So sanh quy dinh vé hinh phat tién trong
phap luat hinh sy Viét Nam va phap luét hinh
sw Lién bang Uc

Qua phan tich cac quy dinh phap luat hinh sy
cua hai quic gia, co thé nhan thdy mot s6 diém
twong dong va khac biét cin ban trong cach tiép
can va quy dinh vé hinh phat tién.

Vé diém twong dong, ca Viét Nam va
Lién bang Uc déu cong nhin hinh phat tién 1a
mot bd phan quan trong trong h¢ théng hinh phat,
c6 thé ap dung véi tu cach 1a hinh phat chinh hodc
hinh phat bo sung. Ca hai hé thong phéap luat déu
quy dinh viéc ap dung hinh phat tién ddi véi ca
chii thé 1a ca nhan va phap nhan (mic du pham vi
phap nhan c6 khac nhau). Hon nita, ca hai qudc
gia déu nhin manh viéc Toa 4n can xem xét cac
tinh tiét cua vu 4n, tinh chat, mac do nguy hiém

cia hanh vi pham t61 va hoan cdnh ctia nguoi
pham t6i khi quyét dinh mirc phat cy thé, du cach
thire thue hién c6 khac nhau. Muc dich trung tri,
rin de va phong ngira déu dwoc thé hién trong
quy dinh vé hinh phat tién cta ca hai nudc.

Tuy nhién, hé thong phép luat ciia hai quic gia
c6 su khac nhau khi quy dinh vé hinh phat tién thé
hién nhiing triét Iy 1ap phap khac nhau.

Thir nhdt, vé d6i twong phap nhan chiu trach
nhi¢m hinh sy va bi 4 dung hinh phat tién.
Phap Iuat Viét Nam hién chi gid1 han & “phap
nhan thuong mai” va chi dbi voi mot danh muc
cac toi pham cu thé duoc liét ké tai Diéu 76
B¢ luat Hinh sy ndm 2015. Trong khi d6, phap luat
hinh sy Lién bang Uc ap dung rong rii hon cho cac
phap nhan n6i chung d6i v6i hau hét cac toi pham
lién bang ma phap nhan c¢6 thé thyc hién, khong
gi61 han trong mot danh muc nhu Vi¢t Nam.

Thir hai, vé phuong phap xac dinh muc phat
tien. Pay duoc coi 1a diém khac biét cin ban giira
hai hé thong phap lut. Viét Nam stz dung hé thong
“khung phat tién ¢6 dinh” cho timg toi danh, quy
dinh murc ti thiéu va toi da bang so tién cu thé'®.
Nguoc lai, Lién bang Uc st dung hé théng “don
vi phat” linh hoat hon. H¢ théng don vi phat cta
Lién bang Uc cho phép tu dong diéu chinh gia tri
tién té ctia hinh phat theo thoi gian dé chdng lam
phat ma khong can stra doi cac diéu luat quy dinh
ve toi pham cu thé. Piéu nay, tao ra sy nhit quan
twong d6i vé mic do nghiém khac ciia hinh phat
cho céac toi pham tuong tu nhau, bét ké thoi diém

15. Xem Muc 15A(1AB), “Crimes Act 1914 (Cth)”, Subsection (1AA) applies in relation to any of the following
penalties...; (¢) community service by a person who failed to pay a fine; (f) detention or imprisonment of a person
who failed to pay a fine; (g) a penalty that is similar to a penalty described in paragraph (e) or (f)...” (Luoc dich: Tiéu
muc (1AA) ap dung dbi v6i bit ky hinh phat nao sau day: ... (e) lao dong cong ich boi ngudi khong ndp tién phat; (f)
giam gilt hodc phat tu nguoi khong ndp tién phat; (g) mot hinh phat twong tu nhu hinh phat dugc mo ta tai diém (e)

hodc (f)...).

16. Lé Trung Kién (2018), #ldd, tr. 290; Hoang Thi Hai Yén (2022), tldd, tr. 145.
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xét xtr. Pong thoi, viéc quy dinh muc phat t6i da
cho phap nhan cao gdp nhiéu lan (thuong 1a 05
lan) so véi c4 nhan cho cing mot hanh vi pham
to1 theo Muc 4B(3) Dao luat Toi pham nam 1914
1a mot co ché rd rang va nhat quan, trong khi &
Viét Nam, muc phat cho phap nhan dugc quy dinh
riéng trong timg didu luat hodc dua trén khung
chung tai Piéu 77 B6 luat Hinh sy ndm 2015 ma
khéng ¢6 mot ty 16 ¢d dinh so voi ca nhan.

Thir ba, vé cac yéu t6 Toa an cén nhic khi
quyét dinh hinh phat. Mic du, ca hai nudc déu
yéu cdu xem xét hoan canh vu 4n va ngudi pham
to1, Muc 16A cua Dao luat Toi pham nam 1914
cua Lién bang Uc cung cdp mot danh sach cic
yéu t cu thé va chi tiét hon ma Toa an bat budce
phai xem xét khi tuyén an, gdm cd viéc danh gia
kha nang tai chinh cua nguoi pham to1 mdt cach
twong minh. Piéu nay co thé gitp Toa an dua
ra muc phat phu hop hon va bdo dam tinh cong
béng, nhét quan trong x¢ét xu. Bo ludt Hinh sy ndm
2015 cua Viét Nam ciing deé cap dén viéc xem xét
“tinh hinh tai san ctia ngudi pham t6i” (Diéu 35)
nhung khong quy dinh chi tiét cdc yéu to khac
can can nhac khi ap dit hinh phat tién nhu cua
Lién bang Uc thuc hién.

Thir tw, vé co ché thi hanh va xu Iy viéc khong
chap hanh. Phap ludt Lién bang Uc quy dinh tuong
d6i toan dién va hé thong vé cac bién phap cudng
ché thi hanh an phat tién va cac bién phéap thay thé,
g0m ca kha ning ap dung tu giam do khong ndp
phat nhu mot gidi phap cudi cung va cé diéu kién.
Con phép luat Viét Nam, sau khi loai bo quy dinh
chuyén dbi phat tién thanh ti giam trong B¢ luat
Hinh sy nam 2015", chu yéu dya vao cac bién phap

17. Hoang Thi Hai Yén (2022), ldd, tr. 146.
18. Hoang Thi Hai Yén (2022), ldd, tr. 151.
19. Hoang Thi Hai Yén (2022), tldd, tr. 151.
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cudng ché dan sy. Mic du diéu nay thé hién tinh
nhan dao nhung c6 thé dat ra thach thirc trong viéc
bao dam hidu qua thi hanh ddi voi nhimg truong
hop ¢ tinh chéy i, khong chap hanh an phat tién
mic dit c6 diéu kién'.

4. Mot s6 kinh nghiém dbi véi Viét Nam

Nghién ctru so sanh phdap luat hinh sy
Lién bang Uc vé hinh phat tién cho thiy Viét Nam
co thé nghién cuu, tiép thu c6 chon loc mot s6 kinh
nghiém dé hoan thién hé thong phap luat. Cu thé:

Thir nhit, xem xét kha ning 4p dung hé thong
“don vi phat” thay cho hé thong “khung phat tién
¢d dinh”. Uu diém chinh ctia hé théng don vi phat
1a kha nang ty dong cap nhat gia tri cua hinh phat
theo lam phat, bdo dam tinh ran de cta hinh phat
tién khong bi suy giam theo thoi gian'. Viéc nay
s€ tranh duogc tinh trang phai stra d6i cac diéu luat
trong BO luat Hinh sy mdi khi c6 bién dong 1on vé
gia ca hodc khi can diéu chinh chung muc phat.
Bén canh do, viéc quy dinh mot gid tri don vi phat
théng nhat cho toan lién bang (nhu Lién bang Uc)
hodc toan qudc (néu Viét Nam ap dung) ciing gop
phan tao su binh dang va nhat quan trong ap dung
phép luat. Viéc ap dung mdt ty 1¢ nhan nhat dinh
(vi du: 05 1an nhu Lién bang Uc) khi x4c dinh mirc
phat tdi da cho phdp nhan so vé&i ca nhan ciing 1a
mot cach tiép can 10 rang, minh bach va thé hién
chinh sach xir Iy nghiém khic hon d6i véi phap
nhan pham tdi. Tuy nhién, viéc chuyén dbi sang
hé thong nay doi hoi sw nghién ctru ki luong vé
cach xac dinh gia tri ban dau caa don vi phat, co
ché va tan suat diéu chinh gia tri, cling nhu sy thay
doi trong céch quy dinh hinh phat tai Phan cac toi
pham cu thé ctia BO luat Hinh sy ndm 2015.
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Thir hai, can quy dinh chi tiét va rd rang hon
cac yéu to Toa 4n phai can nhic khi quyét dinh
murc phat tién cu thé, tuong ty nhu Muc 16A cua
DPao luat Toi pham nam 1914%. Viéc liét ké cac
yéu to nhu mrc d¢ thiét hai gy ra, loi ich thu dugc
tir toi pham, kha nang tai chinh thyc té ctia nguoi/
phap nhan pham toi, cac tinh tiét ting nang, giam
nhe khéc mot cach hé thong sé& gitip Toa an ca thé
héa hinh phat mot cach cong bing, hop 1y va c6
can cir hon, dong thoi ting cudng tinh minh bach
va kha ndng du dodn cta hoat dong xét x.

Thir ba, can tiép tuc nghién ctru, hoan thién cac
co ché bao dam thi hanh hidu qua hinh phat tién.
Mic du, viéc loai bo quy dinh chuyén doi phat tién
sang tl giam thé hién tinh nhin dao nhung can co
cac bién phap cudng ché tai san manh mé va hiéu
qua hon, dong thoi xem xét cac giai phap thay thé
khac dbi v6i nhitng truong hop ngudi pham toi
thuc sy khong co kha nang ndp phat nhung c6 kha
nang lao dong (vi du: mo rong ap dung bi¢n phap
lao dong cong ich nhu mot hinh thirc chuyén doi
co didu kién)?'. Vi vay, can nghién ctru, tiép thu c6
chon loc cac quy dinh vé trinh tu, thu tuc va cac
bién phap da dang trong viéc thi hanh 4n phat tién
cta Lién bang Uc pht hop v6i diéu kién Viét Nam
nham nang cao ty 1¢ thi hanh an thanh cong va bao
dam tinh nghiém minh cta phép luat.

Thir tw, can nhéc viéc md rong pham vi chu thé
phap nhan chiu trach nhi€m hinh sy va bi 4p dung hinh
phat tién. Viéc gi6i han & “phap nhan thwong mai” va
mdt danh muc toi pham nhét dinh c6 thé chua bao
quat hét cdc hanh vi nguy hiém cho x& hoi do céc loai
hinh phap nhan khac thuc hién. Nghién ctru, tiép thu
c6 chon loc kinh nghiém cta Lién bang Uc va nhiéu
quéc gia khac vé viéc quy dinh trach nhiém hinh su

20. Hoang Thi Hai Yén (2022), t/dd, tr. 151.
21. Hoang Thi Hai Yén (2022), #/dd, tr. 151.

cua phap nhan néi chung c6 thé 1a mot huéng di can
dugc xem xét trong qué trinh hoan thién phéap luét
hinh sy Viét Nam trong tuong lai.

Két luan

Bai viét phan tich, so sanh quy dinh vé hinh
phat tién trong phap luat hinh sy Viét Nam va Lién
bang Uc, 1am ndi bat nhitng khac biét co ban vé
d6i twong phap nhan, phuong phap xac dinh mirc
phat va co ché thi hanh. Dic biét, hé théng “don vi
phat” linh hoat, kha ning chdng lam phat va céc
quy dinh chi tiét v& yéu t6 can nhdc khi tuyén an
cua Lién bang Uc cho thiy nhiéu vu diém so voi
hé théng “khung phat tién cb dinh” tai Viét Nam.
Nhitng kinh nghiém tir mé hinh ctia Lién bang Uc,
nhat 1a vé& hé thong don vi phat va cac bién phap
bao dam thi hanh an s& 14 ngudn tham khao gi tri
cho Viét Nam trong qua trinh hoan thién phap luat,
nham nang cao hiéu qud, bao dam tinh cong bang
va kha thi ctia hinh phat tién trong thyc tién Q
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