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Tém tit: Bai viét nghién ciru, phdn tich cdc quy dinh phdp ludt vé can cir cham dirt sir dung di san diing
vao viée tho ciing qua cdc thoi ky va thue tién dp dung phdp ludt qua cong tac xét xir ciia Toa dn doi voi
tranh chdp lién quan dén cham dirt siv dung di san ding vao viéc tho cing, tir d6, dia ra mét s6 goi mé
nham hoan thién ché dinh nay.
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COMPLETING THE LEGAL REGULATIONS ON THE BASIS OF TERMINATING THE USE
OF HERITAGE FOR WORSHIPPING

Abstract: The article studies and analyzes legal provisions on the basis of termination of the use of
heritage for worshipping purposes over time and the practical application of the law through the court's
adjudication of disputes related to the termination of the use of heritage for worshipping purposes, thereby
providing some suggestions to improve this institution.
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Pit van dé

Ché dinh phap ludt vé di san ding vao viéc tho
cing 1a ché dinh phan anh truyén thong tot dep ciia
dan toc Viét Nam tir xua t6i nay. Tuy nhién, thue tién
ap dung cho thdy, viéc giai quyét tranh chap lién quan
dén di san tho cang gip nhidu kho khin do nhiing
han ché trong quy dinh phéap luat. B luat Dan sy
nam 2015 chi ghi nhan mot truong hop duy nhat dan
dén chim dut di san dung vao viéc thd cung, d6 1a
“trudng hop tat ca nhitng nguoi thira ké theo di chic
déu da chét thi phan di san ding dé tho cang thude vé
nguoi dang quan 1y hop phép di san d6 trong s nhitng
nguoi thude dién thira ké theo phap ludt”. Trong khi,
thue té phat sinh nhidu tinh hudng khac nhu di san bi
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thu hoi, cic dong thira ké thong nhét khong tiép tuc str
dung vao myc dich tho cung... nhung phap lut chua
co quy dinh dé diéu chinh. Diéu nay dan dén kho
khan, bt cap trong giai quyét tranh chap lién quan
dén chim dut sir dung di san ding vao viéc tho cing.

1. Cin cir cham dit sit dung di san dung vao
viéc tho ciing theo phap luat Viét Nam

Di san dung vao vi¢c tho cung dugc ghi nhan
trong van ban quy pham phép luat cia Vi¢t Nam tur
thoi phong kién dén nay, voi nhitng quy dinh thay
doi qua timg giai doan. Thoi ky phong kién, phap
luat da c6 nhimg quy dinh bt budc vé “huong hoa”.
Dén nay, di san ding vao viéc thd cung tiép tuc duge
ghi nhén trong B0 luat Dan sy nam 2015.

** Cong ty Luat TNHH MTV Hang Luat Bach Tuyét
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1.1. Théi kp phong kién

Trong giai doan nay, di san dung vao vi¢c tho
cung duoc quy dinh trong Bo luat Hong Durc! va
B0 luat Gia Long?.

Bo luat Hong Puc cho phép cham dut vide ding
rudng dat huong hoa cua cao to di qua 05 doi dung
vao myc dich dé tang, tho cing. Tuy nhién, rudng dat
nay ciing khong duoc chia hodc dem ban (Diéu 399,
Diéu 400 B luat Hong Piic). Ngoai ra, Bo luat Hong Piic
c dé cap dén truong hop, néu nhu phan tai san clia ngudi
dé lai it, trong khi con chdu nhiéu va nhiing ngudi nay
ddng thuan khong str dung tai sin ndy vao viéc thd cling
thi di san nay c6 thé duogc “tly tién chia” - chia theo ¥ chi
chung (Diéu 390).

B9 luat Gia Long co rat it quy dinh vé viéc thira
ké cting nhu quy dinh vé di san ding vao viéc thd
cting. Bo luat ndy quy dinh vé can ctr xac 1ap di san
dung vao viéc tho cling, ti 1¢ di san dung vao viéc tho
cung, loai di san dung vao vi¢c tho ciing, nguoi quan
ly di san dung vao vi¢c tho cung. Tuy nhién, B§ luét
nay khong quy dinh vé cin ¢t cham ditt viée st dung
di san vao viéc thd clng.

C6 thé théy, néu nhu By luat Héng birc da co
nhimg quy dinh rd vé can i cham dut viéc str dung
di san vao viéc tho cung thi Bo luat Gia Long chi tap
trung vao viéc xac lap va quan ly ma khong co quy
dinh vé viéc chdm dut. Tuy nhién, nhitng quy dinh
ndy déu co gia tri tham khao, nghién ciru dé phat
trién phap luat vé di san ding vao viéc tho ciing,

1.2. Giai dogn tir sau thoi ky phong kién dén
trude nam 1990

1.2.1. Giai doan truoc nam 1945

Sau thoi ky phong kién, cic quy dinh vé di san
ding vao viée thd cling tiép tuc dugc ghi nhan, nhu
Bo Dan ludt Bac Ky nam 1931, B Dan luat Trung Ky
nam 1936.

Tai Piéu 433 Bo Dén ludt Bic Ky ndm 1931 quy
dinh 03 truong hop cham dit st dung di san vao
viéc tho cang, gom: (i) khi trong dong ho khong con
nguoi dan ong nao 1am thira ké nira; (ii) khi cai dung
nhitng tai san vé& huong hoa di qua 05 doi, do dai hoi
dong gia toc da quyét dinh; (iii) khi toan bo tai san
vé& huong hoa bi phé hity. Con chau nguoi 1ap huong
hoa bao gid ciing ¢6 thé 1dy mot tai san khéc dé thay
thé cho tai san bi phd huy.

B6 Dén luat Trung Ky nam 1936 gan nhu ké thira
toan bo quy dinh ciia Bo Dan ludt Bac Ky nam 1931.
Céc quy dinh vé can ctr cham dit st dung di san
dung vao vi¢c thd cung tai van ban nay cling tuong
tw nhu Bo Dén ludt Bic ky nam 1931.

1.2.2. Giai doan sau nam 1945

Sau khi nuéc Viét Nam Dan chu Cong hoa duogc
thanh 18p, Chu tich Ho6 Chi Minh da ky ban hanh
Sic 1énh sb 47 ngay 10/10/1945 cho phép st dung
B6 Dan luat Bac Ky nam 1931, Bo Dan ludt Trung ky
nam 1936... dén khi ban hanh luat méi néu “nhiing
luat 1¢ Ay khong trai v6i nguyén tic dc lap cua nude
Viét Nam va chinh thé dan chu cong hoa™. Do do,

1. Bo luat Hong Dirc hay Quéc Triéu Hinh Luat ban hanh nim 1483 dudi thoi vua Lé Thanh Tong.
2. B0 luat Gia Long (Hoang Viét Ludt L¢) soan thdo xong vao ndm 1812 véi bai Tua ctua vua Gia Long va dugc

khéc in, cho phat hanh vao nam 1813.

3. Piéu thir 436 B6 Dan luat Bic Ky nam 1931 quy dinh: “Cua huong hoa truyén vo ciing trong ton toc qua nam
doi thanh ra cua té tu chung cho dong tong. Tuy hoi dong gia toc quyét dinh hodc glao viéc quan trj cua té tu 4y cho
nguoi nhiéu tudi nhat trong ho, hodc luan chuyén giao cho mdi nganh mot lugt dé chi tiéu vé viéc té 12 trong. Cia
hwong hoa do ong t6 luc dai trd 1én d3 1ap ra, thi phai c6 hoi dong gia toc cho phép méi duoc phat mai”

4. Diéu 1 Sic 1énh sb 47 ngay 10/10/1945 quy dinh: “Cho dén khi ban hanh nhing bo luat phap duy nhét cho toan
¢di nude Viét Nam, cac luat 1¢ hién hanh ¢ Béc, Trung va Nam B0 van tam thoi giit nguyén nhu cil, néu nhitng luat 1€
ay khong trai voi nhitng diéu thay doi 4n dinh trong Séc 1énh nay”.
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cac quy dinh vé can ¢t cham dut st dung di san dung
vao viéc tho cung thoi ky nay van duy tri theo cac
van ban trude do.

Dén thang 6/1955, theo Thong tu s6 19/VHH-HS
ngay 30/6/1955 cia Bo Tu phap, cac luat I¢ cta
ché do trudc khong duoc ap dung. Thoi ky nay da
c6 nhiéu vin ban quy dinh vé di san ding vao viéc
tho cing ra do1 nhung chua c6 van ban nao quy
dinh & vé viéc cham dut viéc si dung di san thtra
ké vao viéc tho clng.

1.3. Giai doan tir nam 1990 dén truwée ngay
01/7/1996

Trong giai doan nay, quy dinh vé di san dung
vao viéc tho cling dwoc quy dinh chii yéu trong
Phép 1énh Thira ké dugc Hoi déng Nha nudc
thong qua ngay 30/8/1990 va cong bd theo Lénh
s6 44-LCT/HDNNS ngay 10/9/1990.

Pay 1a vin ban dau tién chinh thic st dung
thuat ngtt “di san dung vao viéc tho cung”.
Piéu 21 Phap 1énh Thira ké nam 1990 quy dinh:
“Néu nguoi 1ap di chuc ¢ dé di san dung vao viée
thd cung thi di san do dugc coi nhu di san chua
chia. Khi viéc tho cling khong dugc thyc hién theo
di chuc thi nhimg nguoi thira ké ciia nguoi dé lai di
san ding vao viéc tho cang cb quyén huong di san
d6. Néu nhitng ngudi thira ké d6 déu da chét, thi di
san thudc vé nguoi dang quan 1y hop phép di san
d6 trong s6 nhimg ngudi thira ké theo phap luat quy
dinh tai Diéu 25 va Diéu 26 cta Phap 1énh nay”.

TU quy dinh trén, ¢6 thé thay: (i) cin ctr x4c lap
di san dung vao vi¢c tho cling phai do ¥ chi nguoi
dé lai thong qua hinh thte di chiic; viée dé lai di san
dung vao viéc tho cing khong con bt bude nhu thoi
ky phong kién; (ii) cin ctr chdm dut dwoc quy dinh
10 la viéc tho cung khong thuc hién theo di chuc thi
s¢ duogc phan chia. Nhu vay, viéc khong tuan thu
theo di chiic c6 thé xuat phat tir Iy do nguoi thira ké
khéng mudn tuan thu hodc di san khong con.

1.4. Giai dogn tiv ngay 01/7/1996 dén nay

Ké thira quy dinh trong Phap 1énh Thira ké
nam 1990, ché dinh di san ding vao viéc thd cing
dwoc ghi nhan 1an luot tai Didu 673 B ludt Dan
su nam 1995, Diéu 670 Bo luat Dan sy nim 2005
va Diéu 645 Bo luat Dan sy nam 2015. V& co
ban, ndi dung quy dinh vé di san dung vao viéc
tho cing trong ba BO luat nay tuong tu nhau vé
cin cr cham dat st dung di san dung vao viéc
tho cung. P6 1a viéc ghi nhan truong hop ma tat
ca nhitng nguoi thira ké theo di chuc déu di chét
thi phan di san dung dé tho cang thudc vé nguoi
dang quan 1y hop phap di san do, 1a mot trong s6
nhitng ngudi thude dién thira ké theo phap luat.

Quy dinh nay vo hinh trung bo qua cac can cu
co thé dan dén chdm dut khic nhu di san khong
con ton tai hay xir 1y khi nguoi quan 1y di san
khong thudc dién nhimg nguoi thira ké theo phap
luat thi di san nay thudc vé ai, dan toi viéc ap dung
phap ludt vao cac truong hop thuc té con gip kho
khan, vuéng mic.

2. Thye tién giai quyét tranh chip cia Toa
an vé cham dit sir dung di san dung vao viéc
tho cung

C6 thé thdy, di san ding vao viéc tho cling
khong dugc duy tri mai ma c6 thoi han. Thoi han
nay phu thudc vao hai yéu to: “nhitng ngudi thira
ké theo di chiic déu da chét” va phan di san s&
thude vé “ngudi dang quan ly hop phap di san
do trong 50 nhirng nguoi thudc dién thira ké theo
phép luat”. Nhu vy, theo luat dinh, dé cham dut
di san ding vao viéc thd cing, can dap ung hai
didu kién trén. Trén thuc té, xay ra mot sO van
dé sau:

Mot la, truong hop nguoi quan ly di san khong
thudc hang thira ké thi viéc xtr 1y di san khi cham
dtt str dung di san vao viée tho cing nhu thé nao.
Phép luat hién chua co quy dinh cu thé cho truong
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hop nay. Trén thuc té, ngudi dé lai di chic c6 thé
chi dinh mot trong nhimg nguoi thira ké c6 trach
nhiém quén 1y va ciing c6 thé chi dinh mot ngudi
ngoai pham vi hang thira ké ma ho tin tuong dé
quan 1y di san ding vao viéc tho cing. “Dé giai
quyét di san dung trong trudng hop nay, can thiét
phai cin cir vio nguyén tic phan chia di san thira
ké theo phap ludt ddi v6i phan di san ding vao
viéc tho cang, vi sy kién phap 1y phat sinh khi tat
ca nguoi thira ké theo di chic déu di chét, phan
di san nay dugc dem chia theo phap luat™. Co hai
cach giai quyét trong truong hop nay: (i) phan chia
di san thira ké theo quy dinh phap luét; (ii) cic
dong thira ké cung nhau thoa thudn dé tiép tuc duy
tri myc dich tho cing s€ bao dam dugc y chi cua
ngudi dé lai di san ban dau, phu hop voi phong
tuc, tp quan va truyén thong tot dep cuia din toc
Viét Nam.

Hai la, khong xac dinh dugc ngudi quan ly di
san dung vao viéc tho cliing trong cac truong hop:
(1) nguoi dugce giao quan ly di san dung vao viéce
thd cung dd chét nhung khong c¢6 ngudi thira ké
hodc ngudi thira ké ciia ngudi nay tir chdi viée tiép
nhan vi¢c tho cung; hodc (ii) khong xéc dinh dugc
ngudi duge giao quan ly di san dung vao viéc tho
cung theo ¥ chi ciia ngudi dé lai di san va nhimng
ngudi duge hudng di san.

Tuy nhién, Diéu 645 Bo luat Dan sy nim 2015
chua dua ra huéng giai quyét cu thé doi véi cic
truong hop ndy. Van dé dit ra, day ¢6 thé coi la
can ctr chdm dut st dung di san vao viéc thd cing

5. Phung Trung Tap (2013),
1ap phap, s6 9, tr. 38.

hay khong? Thyc tién cho thay, d6i voi trudng hop
nguoi dugce giao quan 1y di san dung vao viéc tho
cung dd chét nhung khong c6 ngudi thira ké hoic
nguoi thira ké ciia nguoi nay tir chdi viée tiép nhan
viéc thy cung, tai Ban an sb 91/2021/DS-GDT
ngay 18/3/2021 ciia Toa 4n nhan dan tdi caof, Toa
an xac dinh truong hop nay, viéc su dung di san
vao viée tho cing chim dut.

C6 ¥ kién cho rang, néu coi viéc khong co
nguoi thue hién quan 1y di sdn dung vao vi¢c tho
cung 1a can c cham dut sir dung di san vao viée
tho cling 1a 1am tréi v6i y chi ciia ngudi dé lai di
san, nhung néu khong coi ddy 1a cin cir cham dut
s dung di san vao vi¢c tho cung thi lai gap kho
khan trong vi¢c thuc hi¢n tho cling theo y nguyén
ctia nguoi dé lai di san vi khong con ai tién hanh
tho cung’.

T goc do phap 1y va thyuc tién, quyét dinh
cua Toa é&n trong truong hop nay 1a hop ly, vi:
(1) truong hop khong c6 nguoi thyc hién viée tho
cung, myc dich ban dau cta nguoi dé lai di san sé
khong thé thuc hién, diéu nay lam mat di gia tri
tAm linh va vin hoa cta di san, von 1a mot yéu td
quan trong khi di san dugc dé lai v6i muc dich tho
cung; (i1) truong hop khong c6 nguoi quan ly hoac
str dung tai san, tai san s€ bi bo hoang va lang phi,
khong con mang lai lgi ich thuc té cho cac bén
thira ké hodc cong dong.

Viéc thua nhédn tinh trang “khong c6 nguoi
quan 1y” nhu mot can c dé chdm dat s dung di
san vao viéc tho cung la can thiét trong thuc té,

“Tw quy dinh vé di san dung vao viéc tho cung va di tang”, Tap chi Nghién ctru

6. Cu thé ban an nhu sau: Ong M 14 nguoi dugce giao quan ly di san vao viéc tho cing la mot quyén sir dung dat.
Sau d6, 6ng M da chét, nhu‘ng ngudi thira ké cua 6ng M khong dong v tiép ndi viéc thd cung t6 tién. Toa an xéac dinh

¢6 thé chia di san thira ké dung vao viéc thira ké trén.

7. PGS. TS. D6 Van Pai (2022), “Ludqt thira ké Viét Nam - Ban dn va binh ludn ban dn, tdi ban lan thir 5, tap 17,

Nxb. Héng Pirc - HOi Luat Gia Viét Nam, Ha Noi, tr. 840.
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gitip bao dam sy van hanh hop 1y cia tai san, dong
thoi, tranh tinh trang khong c¢6 sy quan ly, gay anh
huong dén muc dich st dung di san theo ¥ nguyén
cua nguoi dé lai di san.

Ba la, trén thyc té, ton tai hinh thue chdm dut
muc dich thd cing do chinh nguoi dé lai di chuc
quy dinh. Theo do, trong di chuc, nguoi 1ap quy
dinh cho phép ngudi thira ké ¢6 quyén cham dit
muc dich thd cung cha me khi c6 sy dong ¥ ctia cc
ngudi thira ké khéc trong di chuc.

Vi du®, trong vu 4n tranh chép vé thira ké giira
nguyén don 1a ba L va bi don 1a ong S, cu C co lap
di chuc v6i ndi dung giao toan by nha dat (thudc
sO hitu chung cta vo chéng cu C vacu S1) cho ba
L quan 1y dé tho cing cha me, néu mudn ban phai
duoc su déng y ctia 09 anh, chi, em la céc déng
thira ké con lai. Sau khi cu C chét, ba L tiép quan
di san va co cho 6ng S vé & chung. Tranh chép vé
thira ké phét sinh giita 6ng S cung cac dong thira
ké khac v6i ba L. Tai Ban an so tham cta Toa an
nhan dan Thanh phd H6 Chi Minh, Hoi dong xét
xu nhan dinh: di chiic nay do ba L1 (01 trong 10
dong thira ké di san cta ong S1, ba C) lap, co su
chimng kién va ching thuc cua Uy ban nhan dan
Phuong 5, Quan 8, Thanh phd Ho Chi Minh. Nhu
vay, di chuc ctia ba C dé lai hop phap mot phan.
Tuy nhién, khi nhan di san dung vao viéc tho cling
ma ba C dé lai, ba L da khong thuc hién dung
di nguyén cua ba C trong viéc thuc hién nghia
vu thd cung cha me. Ban than ba L cling khong
ching minh dugc viéc khong thuc hién nghia vu
1a bat kha khang. Do do, Ban an dan sy so thAm
50 1209/2014/DS-ST ngay 08/10/2014 ctia Toa 4n
nhan dan Thanh phé H6 Chi Minh (Ban 4n dan sy
so tham) da tuyén chap nhin mot phan yéu cau
cta ba L trong viéc x4c dinh di san dé lai 1a tai

san chung ciia 10 nguoi con cua ba C; mdi ngudi
dwoc x4c dinh phan quyén s hiru 1a 1/10 ddi voi
tai san chung nay. Ban an din su so thim ciing
tuyén chap nhan yéu cau cua 08 dong thira ké,
tuyén giao di san dung vao vi¢c tho cung cho 6ng
S dé & va tho cung cha me, néu ban phai dugc su
dong ¥ cua 09 dong thira ké con lai. Tai Ban 4n
dan sy phuc tham s 68/2015/DS-PT cua Toa 4n
nhén dan t&i cao, Hoi dong xét xir phiic tham ciing
gitr nguyén quyét dinh trén ciia Ban 4n dan sy so
tham, budc ba L giao lai di sdn cho ong S tho
cung, néu ban phai dugc sy déng ¥ cua 09 dong
thira ké con lai.

Nhu véy, thyc tién xét xir dd huéng dén cong
nhan quyén chdm dut viéc tho cling cua chinh
ngudi dé lai di san.

Bén la, truong hop di san ding vao viéc tho
cang khong con. Thyc tién cho thay, di san dwoc
dinh doat dé tho cung co thé khong con ton tai
hodc mét gia tri sir dung theo thoi gian dan dén
viéc myc dich thd cing khong thé dat duoc.

Do6i v6i tai san 1a dong san nhu ta thd, ban tho,
d6 tho cung, néu bi hu hong, xudng cip hoic mat
gia tri su dung, viéc tiép tuc dung vao muc dich
tho ciing s€ khong con kha thi. Truong hop nay,
nhitng nguoi thira ké cé thé thoa thuan vé viéc thay
thé hodc khong sir dung céc tai san nay.

Pdi voi tai san ding vao viéc thd cung la
quyén st dung dat nhung bi Nha nudc thu hoi
thi vi¢c tho cung co tiép tuc thyc hi¢n dugc hay
khong. Van dé nay, phap luat hién chua quy dinh,
din dén ton tai nhiéu quan diém khic nhau. Quan
diém th nhat cho ring, trong truong hop nay,
vi di san dung vao viéc tho cing d bi thu hoi,
nguoi duge chi dinh thd cung khong con nghia
vu thd cing nén chia sé tién boi thuong. Quan

8. Ban an déan sy phiic tham s6 68/2015/DS-PT ngay 10/4/2015 ctia Toa an nhan dan tdi cao.
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diém thtr hai cho rang, trong trudng hop nay, vi
di san dung vao viéc tho cung bi thu hi thi ngudi
duoc chi dinh trong di chic van phai tiép tuc thuc
hién nghia vy thd cung va ding sb tién dwoc boi
thuong dé thd cing nén khong chia sb tién boi
thuong®. Nghién ciru cho thdy, cich hiéu theo
quan diém thir hai 1a hop 1y, vi ton trong y chi ciia
ngudi dé lai di san.

Vi du', cu PT (chét nim 1997) tru6e khi qua
doi, d4 1ap di chuc dé lai toan bo nha, dat dung vao
viéc tho cting cu PT va 02 li¢t sy 1a con cua cu PT.
Ngudi duge chi dinh quan 1y, st dung nha dat dé ¢
vatho ciing la cu N va con gai la ba H; khi cu N, ba
H qua doi, ong T1 dugc giao quan 1y, su dung nha
dat dé tiép tuc thuc hi¢n viéc tho cung.

Trén thyc té, sau khi quan 1y, phan di san
phai giao mat bang cho chinh quyén mé rong
Qudc 10 1A, cu N va ba H phai thao d& ngdi
nha cta cu PT xay dung dé giao 157m?dat cho
chinh quyén. Nam 2018, cu N va ba H da xay
dung lai ngdi nha sau khi Nha nudc thu hdi dat
va boi thuong 456.269.725 dong. Theo két qua
tham dinh gia, téng gia tri vat kién trac duoc xay
dung trén phan dat con lai 1a 537.566.410 dong.
Nhu vay, giéd tri cia ngdi nha dugc xay dung
nhiéu hon sé tién cu N, ba H da nhan bdi thuong
1a 81.296.685 dong, nén hoan toan phu hop véi
noi dung di chiic cua cu PT “tuyét ddi khong
duoc dé mat ngdi nha”.

Toa an nhan dinh, theo ¥ chi cua cu PT tai di
chiic thi cu N, ba H duge & hét doi cho dén khi
cu N, ba H chét. Hién nay, cu N, ba H con séng;
truong hop sau khi cu N, ba H chét thi di san cua

cu PT dugc giao cho ong T1, dé ong T1 thyuc hién
nghia vu thd cing cu PT. Cin ctr cac didu 650,
651, 652, 653, 655, 656, 660, 670, 673 B luat
Dén sy nam 1995, ddy 14 quyén ctia nguoi dé lai di
san - cu PT va nghia vu cua ngudi dugc giao quan
ly di san - cu N, ba H khi con séng, sau khi cu N,
ba H chét thi 6ng T1 phai thyc hién theo ¥ chi cua
cu PT theo di chiic. Ban 4n so tham xéac dinh ban
di chtic hgp phap 1a dung.

Thyc tién xét xur cho thdy, Toa an giai quyét
theo hudng, di san (tién bdi thuong) duoc tiép
tuc st dung vao muc dich tho ciing va khong
phan chia.

3. Pé xuat hoan thién quy dinh phap luat

Trong thuc té ton tai nhiéu truong hop xay ra
lam cho di san khong con hodc y chi ctia nhiing
nguoi thira ké khong mudn tiép tuc bi rang budc
phai tho cung chung thi quy dinh hién hanh vé
chdm dut str dung di san vao viéc tho cing chi co
mot can ¢t duy nhat 1a chua hop 1y nén cin dugc
stra d6i, bo sung. Cu thé:

Thir nhat, thoi han st dung di san dung vao
viéc thd cung. Phap luat quy dinh di san dung
vao viéc tho cung ¢ thoi han nhung dé ap dung
phai dap tng diéu kién céc thira ké theo di chuc
déu da chét.

Vé van dé nay, c6 dé xuat: “Phép ludt nén quy
dinh thoi han st dung di san dung vao viéc tho
cung dé tranh su xdo tron trong vi¢c st dung di
san d6 va dong thoi ciing ngan chin nhitng tranh
chap vé di san dung vao viéc tho cling cta dong
ho™!". Do d6, nghién ctru dé xuét thoi han c¢6 thé 1a
khong qua 05 doi, diéu nay ciing pht hop véi luat

9. Mong Linh (2021), “Di san diing vao viéc tho ciing la quyén sir dung dat bi nha nude thu hoi, tién boi thiwong dirge
chia cho nhitng nguoi thira ké? ”, https://vksnd.dongthap.gov.vn/chi-tiet-bai-viet/-/asset_publisher/1mOzUrGkrdAE/

content/id/8574659, truy cap ngay 26/01/2025.

10. Ban 4n dan sy phuc thdm sé 130/2020/DS-PT ngay 22/6/2020 ctia Toa 4n nhan dan cip cao tai Da Nang.

11. Phung Trung Tép (2013), ¢/dd, tr. 38.
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tuc Vi¢t Nam Ia viéc chiu tang cho nguoi da khuét
chi dung lai ¢ doi thir ndm.

Thir hai, chAm dit st dung di san vao viéc tho
cung theo sy thoa thuan cua nhirng nguoi thude
hang thira ké. Phap 1énh Thira ké nam 1990 dé
cap dén hai can ¢t cham dat st dung di san ding
vao viéc tho ciing. Mot trong hai can ctr do la
“khi vi¢c tho cing khong dugc thuc hi¢én theo di
chiic”, diéu ndy co nghia, cac dong thira ké khong
mudn thyc hién theo di chuc hodc khi ngudi quan
Iy mat khong ¢6 nguoi nao dong ¥ thuc hién tiép
viéc tho ciing. Can ctr xac lap cé ton tai viéc cac
dong thira ké thoa thuan xac 1ap cling can cho
phép tat ca dong thira ké thong nhét khong thuc
hién theo di chiic. Tuy nhién, néu dé cac dong
thira ké khong thuce hién theo y nguyén cua ngudi
dé lai di san thi khong phu hop véi truyén thong,
phong tuc, tip quan va di ngugc v6i quy dinh vé
di chuc 1a budc cac bén phai tuan thu y chi cua
nguoi dé lai di san. Vi vay, viéc cac bén thoa
thuén 1a hop 1€ néu trong di chiuc nguoi dé lai di
san cho phép nhitng nguoi thira ké theo di chuc
dugc phép thoa thuan khong str dung di san vao
viéc tho clng.

Thir ba, truong hop bat kha khang. Trong mot
so truong hop di san khong con vi 1y do khéach
quan tir phia co quan nha nuéc nhu thu hdi quyén
str dung dét thi cling 14 can ctr nén dwoc dua vao dé
cham dirt str dung di san vao viéc tho cing néu céc
dong thira ké khong co thoa thuan khac.

Tl cac van dé trén, nghién ctru dé xudt hudng
hoan thién quy dinh vé cin ctr cham dut st dung di
san vao vi¢c tho ciing nhu sau:

- ba duy tri qua 05 doi tinh tr khi dugc xac lap
dung vao muc dich tho cing, di san s¢ thudc vé
nguoi dang quan 1y hop phap;

- Do cic ddng thira ké thoa thudn trong
trudng hop di chuc cho phép dong thira ké duoc

quyén thoa thuin chim dut st dung di san vao
viéc tho clng;

- Di san khong con vi sy kién bat kha khang
hodc nguyén nhan khach quan ma khong phai do
nguoi quan 1y hay nguoi thira ké gy ra.

Két luan

Trén co s nghién clru cac quy dinh phép luat
qua ting thoi ky va thyc tién xét xir ciia Toa 4n,
bai viét phan tich mot s6 vin dé lién quan dén can
ctt chim dut st dung di san vao viéc thd cung.
Tuy phap luat hién hanh dd quy dinh vé di san
tho cing nhung con nhimg “khodng tréng” nhat
dinh din dén viéc giai quyét tranh chap gip kho
khan. Trén co s¢ do, bai viet dé xuat mot so dinh
hudng hoan thién phap luat, trong do, nhin manh
viéc bo sung quy dinh vé thoi han st dung di san
tho cung trén co s¢ phong tuc, tap quan, cling nhu
viéc ghi nhan quyén thoa thuan cua cdc dong thira
ké trong viéc cham dat st dung di san vao viéc
tho ciing nhdm bao dam tinh linh hoat va phu hop
véi thye té O
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