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Pijt van dé

B0 ludt Lao dong ndm 2019 ra doi cung voi nhitng
quy dinh méi vé o chte dai dién nguoi lao dong tai
doanh nghi¢p mang tinh dot pha, tiém can vdi cac cam
két quéc té ma Viét Nam tham gia vdi tu cach la mot
qubc gia thanh vién'. Theo d6, bén canh quyén thanh
1ap, gia nhdp va hoat dong cong doan tai Cong doan
o s6 true thudc Téng Lién doan Lao dong Viét Nam,
duoc diéu chinh boi Ludt Cong doan nam 2012, ngudi
lao dong tai doanh nghiép ¢6 quyén lua chon thanh
lap, tham gia hoat dong cua t6 chic dai dién nguoi lao

dong tai doanh nghiép, binh dang va doc lap véi Cong
doan, khong tryc thudc Téng Lién doan Lao dong Vi¢t
Nam, do ngudi lao dong tu nguyén lap ra, duoc diéu
chinh bai B luat Lao dong nam 20192, Cong doan
co s va to chirc ctia nguoi lao dong tai doanh nghiép
dugce goi chung 1a t6 chuc dai dién nguoi lao dong tai
co s¢. Cac quy dinh cu thé vé t chuc dai dién nguoi
lao dong tai co s& dugc quy dinh tai Chuong XIII, tr
Piéu 170 dén Piéu 178 Bo luat Lao dong nim 2019.
Theo d6, phap ludt quy dinh t6 chic dai dién nguoi
lao dong tai co s dugc thanh 18p véi muc dich bdo vé

* GVCC Luat Lao dong va An sinh xa hoi, Pho Vién trudng Vién Luat So sanh, Truong Pai hoc Luat Ha Noi

** Ctr nhan CLC K45, Truong Dai hoc Luat Ha Noi

1. Hiép dinh Doi tac Toan dién va Tién bo xuyen Thai Binh Duong (CPTPP), Hlep dinh Thuong mai Ty do Lién
minh chau Au - Viét Nam (EVFTA), Cong udc s0 87 cua T6 chire Lao dong Quc té vé quyén tu do hiép hoi va vé

vigc bao vé quyén dugc to chirc, nim 1948.
2. Piéu 170 B9 ludt Lao dong nim 2019.
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quyén va loi ich hop phap, chinh dang ctia thanh vién
to chirc ctia minh trong quan hé lao dong tai doanh
nghiép, xay dung quan hé lao dong tién bo, hai hoa va
6n dinh.

Sau hon 10 nam trién khai thuc hién, dic biét tir khi
B0 luat Lao dong nam 2019 co hi¢u luc, Luat Cong
doan nam 2012 da boc 16 mot sd bat cap nhat dinh,
can phai sira doi, bo sung va hoan thién. Qua nghién
ctru, ra soat Luat Cong doan ndm 2012 va B9 ludt Lao
dong nam 2019, trong bdi canh Bo luat Lao dong da
cho phép su hoat dong cua to chirc dai dién ngudi lao
dong tai doanh nghi¢p ddc lap véi Cong doan co s0,
xét thay nhiéu quy dinh tai Luat Cong doan nam 2012
lién quan dén quyén thanh lap, gia nhap Cong doan
ciing nhu nhimg quy dinh vé quyén va nghia vu cta
Cong doan con nhiéu khac biét so voi Bo ludt Lao
dong nam 2019. Vi vay, khi B9 luat Lao dong nam
2019 da co hiéu luc va duoc thuc hién gﬁn bdn nam,
viéc stra d6i, bo sung va hoan thién Ludt Cong doan
nam 2012 nham bao dam sy tuong thich vdi Bg ludt
Lao dong nam 2019 tr& nén cap thiét, mang tinh khach
quan, phai trién khai trong thoi gian som nht.

M@t s6 ndi dung chwa twong thich giira Luat
Cong doan nam 2012, By luat Lao dong nim 2019
va kién nghi sira doi

Thir nhit, vé pham vi ddi tuong ¢6 quyén thanh
lap, gia nhdp va hoat dong cong doan. BY luat Lao
dong ndm 2019 cho phép lao dong 12 ngudi nude ngoai
duoc quyén gia nhap to chirc dai dién nguoi lao dong
tai doanh nghiép, dong thoi cho phép t6 chirc dai dién
nguoi lao dong tai doanh nghiép co quyén gia nhap
Cong doan Viét Nam®. Quy dinh nhu vay da gian tiép
mé ra kha ning cho phép ngudi lao dong nude ngoai

3. Khoan 3 Diéu 172 B luat Lao dong nam 2019.

gia nhap to chirc Cong doan Viét Nam. Tuy nhién,
khoan 1 Piéu 5 Ludt Cong doan nim 2012 quy dinh
chi ¢6 nguoi lao dong 1a nguodi Viét Nam lam viée
trong co quan, to chirc, doanh nghiép thi méi co quyén
thanh lap, gia nhap va hoat dong cong doan. Theo do,
nguoi lao dong 13 nguoi nude ngoai khong thude doi
tuong duoc huong quyén néu trén. Nhu vay, vé ndi
dung nay, quy dinh tai B9 luat Lao dong ndm 2019
va Ludt Cong doan ndm 2012 da c6 sy mau thuan. Co
thé thy, quy dinh hién hanh cua Luat Cng doan nim
2012 vé viéc chi co nguoi lao dong cé qudc tich Viét
Nam mdi dugc thanh lap, gia nhap va hoat dong cong
doan 1a mot han ché dbi véi su phat trién ciia to chirc
Cong doan trong nén kinh té thi truong dinh huéng xa
hoi chi nghia. Trong diéu kién hoi nhap kinh té toan
cu, Viét Nam 13 thi truong thu hat nhiéu lao dong
nudc ngoai dén lam viéc. Theo B Lao dong - Thuong
binh va Xa hoi, tinh dén hét nim 2023, co khoang
136.800 ngudi nude ngoai lam viéc tai Viét Nam dén
tir 110 qudc gia va ving lanh tho, trong d6 phan 16n la
tir Trung Quéc, Han Quéc, Nhét Ban... Trén thuc té,
quan h¢ lao dong gitra lao dong 1a ngudi nudc ngoai
v6i ngudi sir dung lao dong ¢6 nhiéu kha nang phat
sinh mau thudn, tranh chdp va can dugc Cong doan
dai dién bao vé quyén lgi mot cach chinh ddng, minh
bach va cong bang*. Vi vdy, bao dim su binh dang vé
quyén cong doan giita lao dong Viét Nam va lao dong
nudc ngodi trén lanh tho Viét Nam thong qua quy
dinh cho phép ngudi lao dong nudc ngodi co quyén
thanh 1ap, gia nhap va hoat dong cong doan 1a yéu cau
mang tinh khach quan trong qué trinh hdi nhap kinh
té quéc té, nham bao dam su phat trién On dinh cua
quan hé lao dong ciing nhu thic day nén kinh té phat

4. Tong Lién doan Lao dong Viét Nam (2022), “Bdo cdo tong két thi hanh Ludt Cong doan nam 2012 (giai doan

2013 - 2022) ngay 20/12/2022”, tr. 8 - 9.
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trién bén viing, dy manh gin két quan hé sau rong
cia Viét Nam va céc qudc gia khac trong khu vyc va
trén toan thé gioi. Dicu nay ciing tao sy tuong thich
v6i BO ludt Lao dong nam 2019, dong thoi phu hop
v6i phap ludt qudc té, ddc biét 1a Cong udc s6 87 cua
T chirc Lao dong Qudc té vé quyén tu do hidp hoi va
vé viéc bao vé quyén dugc to chirc ndm 1948. Khi lao
dong nguoi nudc ngoai lam viée tai Viét Nam da co
sy binh dang voi nguoi lao dong Viét Nam trong viée
thue hién quyén tw do lién két cua minh. Mt khéc, BO
ludt Lao dong nam 2019 da thira nhan doi tuong nguoi
lam viéc khong c6 quan hé lao dong 1a ngudi lam vice
khong trén co s¢ thué mudn bang hop dong lao dong.
Do d6, viéc sira doi Ludt Cong doan nam 2012 khong
chi d& xuét can bo sung ngudi lao dong nude ngoai 1
adi tuong co quyén thanh 13p, gia nhdp va hoat dong
cong doan, ma con mo rong dén ddi tuong 1a nhimg
nguoi 1am vig¢c khong c6 quan h¢ lao dong trén lanh
tho Viét Nam. Tuy nhién, doi voi lao dong 1a nguoi
nudc ngoai, dé bao dam céc yéu cau vé chinh tri, trit
tur, an toan xa hoi, can xem xét va can nhic quy dinh
that chat ché ndi dung nay, co thé theo hudng dat ra
cac didu kién can va da ddi véi lao dong 1a ngudi nudc
ngoai khi mudn thanh lap, gia nhap va hoat dong cong
doan. D4i v6i Dy thao luat Cong doan (sira ddi) trinh
Quéc héi, nghién ctru cho théy ndi dung duogc stra doi
tai khoan 1 Diéu 5 1a phu hop, theo d6, quyén cong
doan dugc mé rong, bao g@)m cd nguoi lao dong Viét
Nam, ngudi lao dong nudc ngoai va nguoi lam viée
khong co quan hé lao dong trén lanh thd Viét Nam'.
Thit hai, quy dinh vé phan bo kinh phi hd trg t0
chirc cua nguoi lao dong tai doanh nghiép. Nhu da
trinh bay, B0 luat Lao dong nam 2019 cho phép thanh
lap t6 chic dai dién ngudi lao dong, hoat dong binh

déng, ddc lap va thuc hién chirc ndng, nhiém vu nhu
Cong doan co s6. Viée nhan dugc kinh phi h tro tir
Nha nu6c véi mie tuong duong Nha nude hé tro Cong
doan co s 1a mot trong nhitng van dé quan trong, tao
sy binh dang thuc chat giita Cong doan co s¢ v to
chuc dai dién nguoi lao dong tai doanh nghiép, nham
duy tri hoat dong c6 hiéu qué ciia ca hai loai hinh to
chirc. Pong thoi, cling bao dam tinh than cua Nghi
quyét s6 06-NQ/TW ngay 05/11/2016 Hoi nghi lan
thr tr Ban Chép hanh Trung wong Dang khoa XII vé
thuc hién c6 hiéu qua tién trinh hoi nhap kinh té quic
té, gitr vimg 6n dinh chinh tri - x3 hoi trong bbi canh
nudce ta tham gia cdc hi€p dinh thuong mai tu do thé hé
méi. Diéu 30 Dy thao Luat Cong doan (stra doi) da dé
cap dén noi dung nay, trudng hop doanh nghiép chi co
t chitc ciia nguoi lao dong ma khong c6 Cong doan
co 56, kinh phi duoc phan phdi theo sd thanh vién trén
s6 lao dong thu dugc kinh phi cong doan. Tuy nhién,
hién chura c6 quy dinh vé s6 lugng thanh vién tdi thieu
dé duoc thanh 1ap va hoat dong t6 chirc dai dién nguoi
lao dong. Do d6, chua c6 can clr dé thuc hién theo quy
dinh cua Dy théo, nghia la, Dy thao néu duoc Quéc
hoi thong qua thi cling chua thé ap dung duoc trén
thue tién. Viée quy dinh rd ring ngay tai Luat Cong
doan (stra d6i) 1a didu can thiét, tao diéu kién dé 4p
dung quy dinh phap luat vao thuc tién.

Thir ba, vé quyén gia nhap hé théng Cong doan
Viét Nam cua t6 chie dai dién nguoi lao dong tai
doanh nghi¢p. B¢ luat Lao dong ndm 2019 cho phép
t6 chre dai dién nguoi lao dong tai doanh nghiép gia
nhap Cong doan Viét Nam theo quy dinh tai khoan 3
Diéu 172 va phai “thyc hién theo quy dinh ctia Luat
Cong doan”. Sau khi gia nhap, to chiic d6 s& 13 mot
phan cta td chire cong doan co sd, hoat dong theo quy

5. Dy thao Luat Cong doan (sira d6i) kém To trinh Dy an Luat Cong doan (sita d6i) s6 07/TTr-TLD ngay

19/4/2024.
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dinh cta Luat Cong doan, Piéu 18 Cong doan Viét
Nam va céc van ban hudng din ciia Tong Lién doan
Lao dong Viét Nam. Ddi chiéu véi quy dinh hién hanh
tai Luat Cong doan nam 2012, ndi dung nay van chua
dugc dé cap dén, gay mo hd, kho khan khi ap dung.
Nhu vy, viéc bd sung quy dinh vé quyén gia nhap
vao hé théng Cong doan Viét Nam cuia to chirc dai
dién nguoi lao dong tai doanh nghiép 1a yéu cau tat
yéu nhim bao dam phu hop véi quy dinh tai Bo luat
Lao dong nam 2019. Vi¢c cho phép t6 chuc dai dién
nguoi lao dong gia nhap hé théng Cong doan Vit
Nam gitip m¢ rdng di¢n bao phu, ting cuong sirc hit
cia Cong doan trong bdi canh co nhiéu to chirc dai
dién nguoi lao dong, kh.'flng dinh vai tro va vi tri trung
tm ctia Cong doan Viét Nam. Quy dinh vé quyén gia
nhap hé théng Cong doan Vi¢t Nam cua t6 chuc dai
dién nguoi lao dong tai doanh nghi¢p khong nhing
g6p phan bao dam sy twong thich v6i quy dinh tai Bo
luat Lao dong nam 2019, ma con phit hop, nhat quén
voi dinh hudng, tu tudng chi dao cua Bang vé viée
thu hit nguoi lao dong va to chirc clia ngudi lao dong
tai doanh nghiép tham gia Cong doan Viét Nam. Tai
Piéu 6 Dy thao luat Cong doan (sira doi), quyén gia
nhap nay da duoc bd sung va néu rd Tong Lién doan

6. Khoan 3 Dicu 3 B¢ luat Lao dong nam 2019.

Lao dong Viét Nam c6 nghia vu ban hanh trinh tu, thu
tuc gia nhap Cong doan ddi véi to chire dai dién nguoi
lao dong tai doanh nghiép.

Thik tu, vé cic hanh vi bi nghiém cam lién quan
dén viéc thanh 1ap, gia nhdp va hoat dong cua Cong
doan. Theo quy dinh tai Bo luat Lao dong ndm 2019,
cac hanh vi bj nghiém cam doi v6i nguoi sir dung lao
dong lién quan dén thanh lap, gia nhap va hoat dong
cua to chie dai dién nguoi lao dong tai co s, gdm
Cong doan co s¢ va to chic dai dién nguoi lao dong
tai doanh nghiép®, dugc quy dinh cu thé, chi tiét va dé
thyc thi, phti hop véi tiéu chuan lao dong qudc té co
ban ciia T6 chire Lao dong Quéc té (ILO?). Tuy nhién,
ciing quy dinh vé nhitng hanh vi bi nghiém cam, Luat
Cong doan ndm 2012 chi quy dinh khai quat tai Diéu
9, gbm: (i) Can trd, gay khé khan trong viéc thuc hién
quyén cong doan; (i) Phan biét d6i xir hodc cé hanh vi
gy bt loi d6i voi ngudi lao dong vi 1 do thanh Iap,
gia nhap va hoat dong cong doan; (iii) St dung bi¢n
phép kinh t& hodc bién phap khac gay bat loi dbi véi
t6 chirc va hoat dong cong doan; (iv) Loi dung quyén
cong doan dé vi pham phap lut, xdm pham loi ich
ctia Nha nudc, quyén, loi ich hop phép ciia co quan, to
chirc, doanh nghi¢p, ca nhan. Tuy nhién, do quy dinh

7. Dleu 175. Cac hanh vi bi nghlem cam d6i voi nguoi str dung lao dong lién quan dén thanh lap, gia nhap va hoat

dong cua tb chirc dai dién ngucn lao dong tai co sd.

1. Phan biét di xir d6i voi nguoi lao dong thanh vién ban lanh dao cia td chirc dai dién nguoi lao dong tai co s¢
vi ly do thanh lép, gla nhap hoac hoat dong t0 chirc dai dién nguoi lao dong, bao gom:
a) Yéu cau tham gia, khong tham gia hodc ra khoi t6 chure dai dién nguoi lao dong tai co s¢ dé dugc tuyén dung,

giao két hodc gia han hop dong lao dong;

b) Sa thai, ky ludt, don phuong chiam diit hop dong lao dong, khong tiép tuc giao két hodc gia han hop dong lao

dong, chuyén nguoi lao dong lam cong viéc khac;

¢) Phan biét ddi xir vé tién luong, thoi git lam vi€c, cac quyén va nghla vu khac trong quan h¢ lao dong;
d) Can tro, gdy kho khan lién quan dén cong viéc nham lam suy yéu hoat dong ciia to chire dai dién nguoi lao

dong tai co so.

2. Can thiép, thao ting qua trinh thanh 14p, bau cir, xay dung ké hoach cong tic va to chirc thuc hién cac hoat
dong cua t6 chue dai dién nguoi lao dong tai co 56, bao gdm ca viée hd trg tai chinh hodc cac bi¢n phap kinh té khac
nham lam v hi¢u hoa hodc suy yeu viéc thyc hién chirc nang dai dién cua t6 chirc dai dién ngudi lao dong tai co s&
hodc phan biét ddi xir giita cac to chirc dai dién ngudi lao dong tai co 6.
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con qué rong, khong rd rang va cu thé nén khé ap dung
quy dinh mot cach c6 hiéu qua. Hanh vi khong cong
bang trong lao dong c6 thé duoc tao “vo boc” hop
phép, hodc chua dugc phap luat quy dinh nén rét kho
nhan dién va tmg pho®. Thyc té thi hanh Luat Cong
doan nam 2012 cho thdy, viéc thao ting, phan biét doi
xtr chng cdng doan dién ra véi nhiéu hanh vi da dang
va tinh vi, anh huong 16n dén chat luong va hiéu qua
hoat dong Cong doan’. Bao cao hang ndm ctia co quan
thanh tra lao dong cac cdp ciing cho thiy, viéc x Iy
cac hanh vi vi pham phép luat vé cong doan dugce xur Iy
rat it'* do viée phat hién va nhan dién hanh vi vi pham
trong thuc tién gap rat nhiéu kho khan. Vi vay, Luat
Cong doan hién hanh can stra doi, bo sung va hoan
thién van dé nay theo huéng: (i) Phan loai nhom hanh
vi mot cach rd rang theo cac ti€u chi cu thé; (ii) Quy
dinh chi tiét hon cac hanh vi. Theo do, nhiing hanh vi
bi nghiém cam 14 nhimg hanh vi khong cong bang, can
thiép, thao ting chéng Cong doan, chii yéu 1 nhimg
hanh vi phan biét ddi x{r ciia ngudi sir dung lao dong
dbi v6i can bo cong doan, doan vién va nguoi lao dong
vi nhitng ly do Cong doan hay nhiing hanh vi thao
ting, can thiép vao viéc to chirc, hoat dong ctia Cong
doan, gy ra sy e ngai, lo s d6i voi can bd Cong doan
khi thyc hién nghia vy ctia minh, dong thoi ciing gy
ra sy dé dat, sg hai dbi voi nguoi lao dong khi tham
gia vio hoat dong Cong doan, din dén viéc khong dat
duge muc dich hoat dong ctia Cong doan. Trén thyc té,
cc hanh vi nay c6 thé dugc chia thanh ba nhém phd
bién dang dién ra ¢ co s¢ nhu sau'":

Nhom 1: Nhém hanh vi can tr¢ thanh 18p, gia nhép
cong doan biéu hién ¢ viéc khuyén khich vat chit dé
nguoi lao dong khong tham gia Cong doan; gay ap luc,
de doa cat phiic lgi néu ngudi lao dong tham gia Cong
doan; gy kho khan, chéng lai viéc van dong ngudi lao
dong gia nhap Cong doan.

Nhom 2: Nhém hanh vi can thiép vao cong tac to
chitc, nhan sy tai chinh va hoat dong cua cong doan,
biéu hién ¢ viéc dua ra “tuyén bé/quy dinh” mot s6
d6i tuong khong duoc tham gia 1am can b cong doan;
de doa, o ép hodc mic ca “bong 19c, chirc vu cao” néu
thoi lam can b cong doan; gitr con diu, quan ly tai
khoan, kiém soét chi tai chinh cong doan; can trg 0
chure dai hoi, bau lanh dao cong doan co s¢, can thiép
viéc bau ban chap hanh cong doan co sd, o ép, doi giai
thé ban chép hanh va cong doan co so.

Nhém 3: Nhom hanh vi phan biét ddi x, tir chéi
thwong lrong hoic thuong lvong khong thién chi biéu
hién & viéc chdm dut hop dong lao dong ngay khi hét
nhi¢m ky cong doan vi Iy do Cong doan, khong giao/
b6 nhiém lai chte vu chuyén mén d6i v6i can bd cong
doan; chuyén can b cong doan lam cong viec khac,
dia diém 1am viéc khac nham gy kho khan cho hoat
dong cong doan; tao ¢, “tri um”, tim cach phé binh,
ky luat, lam “méit mat”, gdy mat uy tin cia to chirc
Cong doan va can bo Cong doan; dua ra nhiéu Iy do
khong chinh dang dé tri hon tién hanh thwong luong
tap thé véi Cong doan; dung lgi ich vat chét (lvong,
thudng, chirc vy, hoc tap, tham quan...) “mua chudc”
can bo Cong doan, hodc ¢b tinh “gay kho d&, o ép” lam

8. Téng Thi Hué (2016), “Nhdn dién va iing phé voi hanh vi khong cong bang trong lao déng doi véi cong
nhan va Cong doan”, http://www.congdoan.vn/tin-tuc/nghien-cuu-trao-doi-524/nhan-dien-va-ung-pho-voi-hanh-vi-
khong-cong-bang-trong-lao-dong-doi-voi-cong-nhan-va-cong-doan-125978.tld, truy cap ngay 20/9/2024.

9. Tong Lién doan Lao dong Viét Nam (2022), Tldd, tr. 9.

10. Tong Lién doan Lao dong Viét Nam (2022), Tldd, tr. 10. i

1. Ky yéu hoi thao khoa hoc: “Dinh huong noi dung sira doi Ludt Cong doan nam 2012 dap tmg yéu cdau cua
nen kinh te thi truong dinh hudng xa hoi chu nghia va hoi nhdp quoc té” do Truong Dai hoc Ludt Ha Noi va Tong
Lién doan Lao dong Viét Nam phoi hop t0 chuc, thang 4/2024, tr. 29 - 30.

Dan cha va Phap luat



Xay dung va hoan thién phap ludt

Ky 1 (416) - thang 11/2024

can by cong doan nan ma tir bd viéc dai dién thuong
luong, bao vé quyén loi cia ngudi lao dong.

Pay 1a 03 nhom hanh vi khong cng bang pho bién
thudng xay ra tai co s6 va can dugc can nhic quy dinh
thét chi tiét va ro rang trong Ludt Cong doan sira doi
nham bao dam déng bo voi quy dinh tai BO luat Lao
dong nim 2019, dong thoi bao dam hidu qua thuc thi
trén thyc té. Viéc phan loai nhém hanh vi mot cach 1o
rang theo cac tiéu chi cu thé va quy dinh chi tiét hon
cac hanh vi phan biét doi xtr va can thiép, thao ting
chdng Céng doan nham khac phuc, han ché tinh trang
chén ép ctia nguoi st dung lao dong ddi v6i nguoi lao
dong, doan vién, can by Cong doan, déng thoi tao diéu
kién dé Cong doan hoat dong hi¢u qua, dai dién va bao
vé t6i da quyén loi cia nguoi lao dong. Tai Piéu 10 Dy
thao Luat Cong doan (stra ddi), c4c hanh vi bi nghiém
cdm dugc Dy thio theo hudng quy dinh chi tiét hon vé
ndi dung nay. Tai khoan 1 Diéu ndy quy dinh cAm hanh
vi can trd, ¢o thé gdy kho khin trong viéc thuc hién
quyén cong doan. Tuy nhién, quy dinh nay vin mang
tinh khai quat kh cao, c6 thé gdy kho khan trong viéc
xdc dinh hanh vi vi pham. Theo do, can bo sung theo
hudng quy dinh 16 hon vé biéu hién ctia hanh vi nay,
vi du nhu hanh vi gay kho khan, chéng lai viéc van
dong nguoi lao dong gia nhap Cong doan, kiém soét tai
chinh ctia Cong doan, can thiép vao viéc bau Ban Chap
hanh Cong doan co s¢, yéu cau giai thé Ban Chép hanh
va Cong doan co ... Viée quy dinh chi tiét nhim bao
dam d6ng bd vdi quy dinh tai Bo luat Lao dong ndm

2019, d6ng thoi nang cao hig¢u qua thyc thi trén thyc té,
tao diéu kién dé cong doan hoat dong hi¢u qua, dai di¢n
va bao vé t6i da quyén loi cia ngudi lao dong.

Thir ndm, vé di thoai tai noi 1am viée. Diéu 63
B0 ludt Lao dong ndm 2019 quy dinh, ddi thoai tai noi
lam vigc gitra nguoi st dung lao dong voi nguoi lao
dong hodc to chirc dai dién nguoi lao dong phai dugc
t chirc dinh ky it nhat mot 1an mdi nam; to chirc khi
co yéu ciu cua mot hodc cac bén hodc o chirc khi ¢6
cac vu viée quy dinh tai diém a khoan 1 Diéu 36, cic
diéu 42,44, 93, 104, 118 va khoan 1 Diéu 128 Bo luat
Lao ddng ndm 20192, Ngoai ra, khoan 4 Piéu 63 ciing
c6 dé cap viéc Chinh phii quy dinh chi tiét vé viéc to
chirc ddi thoai. Céc ndi dung quy dinh chi tiét nay duoc
quy dinh tai Chuong V Nghi dinh sb 145/2020/ND-CP
ngdy 14/12/2020 ctia Chinh phu quy dinh chi tiét va
hudng dan thi hanh mot s6 diéu cua Bo luat Lao dong
vé diéu kién lao dong va quan hé lao dong. Trong khi
d6, khoan 4 Piéu 10 Luat Cong doan nam 2012 chi quy
dinh Céng doan co quyén ddi thoai v6i don vi sir dung
lao dong dé giai quyét cac van dé lién quan dén quyén
loi va nghia vu ctia ngudi lao dong ma chua c6 quy dinh
cu thé vé diéu kién to chire ddi thoai, sb lwgng, thanh
phén tham gia, ndi dung, hinh thirc di thoai. .., dan dén
nhiéu kho khan khi ap dung. Vi véy, dé bao dam tuong
thich va tranh trung 13p voi B luat Lao dong nam 2019,
quy dinh tai Luat Cng doan nim 2012 can duoc sira
d6i theo huéng dan chiéu, thuc hién theo quy dinh cia
phép ludt lao dong vé dbi thoai tai noi lam viéc.

12. Piém a khoan 1 Diéu 36 quy dinh vé truong hop ngu&yi sur dung lao dong don phuong cham dirt hop dong lao
dong khi ngu(n lao dong thuong xuyen khong hoan thanh cong vi€c theo hop dong lao dong duoc xéc dinh theo ti€u
chi danh gia mirc 4o hoan thanh cong viéc trong quy che cua nguol st dung lao dong, Di€u 42 quy dinh vé nghia
vu cuia nguoi s dung lao dong trong truong hop thay ddi co ciu, cong ngh¢ hodc vi ly do kinh té; Pidu 44 quy dinh
vé viéc ngudi st dung lao dong xdy dung phuorng an str dung lao dong; Piéu 93 quy, dinh vé vigc nguoi str dung lao
dong xay dung thang luong, bang luong va dinh mirc lao dong Diéu 104 quy dinh vé quy ché thuong, Piéu 118 quy
dinh vé ndi quy lao dong; khoan 1 Diéu 128 quy dinh v€ quyén tam dinh chi cong viéc cua ngum sur dung lao dong
doi voi ngu’m lao dong khi vu viéc vi pham co nhiing tinh tiét phirc tap néu xét thay dé nguoi lao dong tiép tuc lam

vigc s€ gay kho khan cho vig¢c xac minh.
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Thik sdu, vé quyén va trach nhiém dai dién, bao
vé quyén, loi ich hop phép, chinh dang ciia ngudi lao
dong cua Cong doan cp trén truc tiép co s6. Nhu di
& cap, BO luat Lao dong nim 2019 d ghi nhan tinh
phép 1y cta t6 chirc dai dién nguoi lao dong tai co s6,
bao gom Cong doan va t6 chirc ciia nguoi lao dong tai
doanh nghiép, dong nghia véi viéc ¢6 thé ¢6 nhiéu to
chire dai dién ngudi lao dong tai co sd. Cac t6 chirc
ndy binh dang véi nhau vé quyén va nghia vy trong
viéc dai dién bao vé quyén va loi ich hop phap, chinh
dang cua nguoi lao dong trong quan hé lao dong.
Truong hop doanh nghi¢p khong c6 Cong doan co
s nhung c6 o chirc dai dién ciia nguoi lao dong thi
nhin chung, quyén va loi ich hop phép cta ngudi lao
dong van duoc bao vé. Mit khac, theo quy dinh cua
Luat Cong doan nam 2012, & co quan, t6 chite, doanh
nghiép chua thanh lap Cong doan co s¢ thi Cong doan
cap trén truc tiép cla co so cb quyén va trach nhiém
dai dién, bao vé quyén, loi ich hop phdp, chinh dang
cua nguoi lao dong khi duge nguoi lao dong do yéu
cau®®. Tuy nhién, trong bdi canh c6 thé co nhiéu to
chuc dai dién nguoi lao dong tai co s¢ nhu quy dinh
tai BO luat Lao dong nam 2019, trudng hop khong co
Cong doan co s¢ nhung c6 t6 chire dai dién nguoi lao
dong tai doanh nghiép véi quyén va trach nhiém dai
dién, bao v¢ loi ich hop phéap cua nguoi lao dong thi
viéc quy dinh thém vé quyén va trach nhiém ctia Cong
doan cép trén truc tiép co s6 duoc danh gia 1a chua
phu hop. Pé bao dam déng b6 véi Bo ludt Lao dong
nam 2019, Diéu 17 Lut Cong doan nim 2012 cén sira
doi theo hudng: “O co quan, to chitc, doanh nghiép
chua thanh 14p Cong doan co sd va chua ¢6 t6 chire
dai dién nguoi lao dong, Cong doan cép trén truc tiép
€O s& ¢o quyén, trach nhiém dai dién, bao vé quyén,
loi ich hop phdp, chinh dang cta nguoi lao dong khi

13. Biéu 17 Lut Cong doan nam 2012.

duoc nguoi lao dong & d6 yéu cau”, nham bao dim
su trong thich d6i véi quy dinh tai Bo luat Lao dong
nam 2019.

Két luan

Co thé khfmg dinh, viéc stra d6i Luat Cong doan
ndm 2012 13 nhiém vu quan trong va cap thiét. Nhimg
stra d6i, dé xudt néu trén khong chi gitp khic phuc cac
thach thirc hién tai ma con tao ra khuén kho phap 1y
déng b6 hon, phut hop véi Bg ludt Lao dong ndm 2019
va céc tiéu chudn lao dong qudc té. Nhimg thay doi
ndy s& gop phan xdy dung mot moi trudng lao dong on
dinh, hai hoa, thic ddy ting truong kinh té bén vimg
va ddy manh quan hé quéc té cta Viét Nam O
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