Hoan thién phap luit vé céng chitng

MGT $0 VUGNG MAC TRONG THUC TIEN AP DUNG
LUAT CONG CHONG NAM 2014 VA BE XUAT SUA B, BO SUNG

B TS. HOANG MANH THANG:*

1. M6t s6 vudéng mac, bat cap
trong thuc tién hanh nghé cong
ching khi ap dung Luat Cong
chiing nam 2014

1.1. Vé thoi diém, thoi han
cong chirng

Diéu 147 Bo luat Dan su nam
2015 quy dinh thoi diém bt dau
thoi han nhu sau: “1. Khi thoi han
duge xac dinh bang phut, gis thi
thoi han dude bit dau tu thoi diém
da xac dinh; 2. Khi thoi han duge
xac dinh bang ngay, tuan, thang,
nam thi ngay dau tién cua thoi
han khong dugc tinh ma tinh tu
ngay tiép theo lién ké ngay dudgc
xac dinh; 3. Khi thoi han bat dau
bang mot su kién thi ngay xay ra
su kién khong duge tinh ma tinh tu
ngay tiép theo lién ké clia ngay xay
ra su kién do”.

Diéu 46 Luat Cong chting nam
2014 ¢6 ghi nhéan vé thoi diém cong
chiing nhung khong giai thich. Tuy
nhién, ti thuc tién cua hoat dong

K Dan cha va Phap luat

cong chting thi thoi diém cong
chting chinh 14 thoi diém cong
chting vién (CCV) ky vao vdn ban
cong ching (VBCC). Bén canh dé,
khoan 2 Diéu 45 Luat Cong chiing
nim 2014 quy dinh: “Théi diém
cong chiing phai dudc ghi ca ngay,
thang, nam; c6 thé ghi gig, phut
néu ngudi yéu cau cdng chiing dé
nghi hoac CCV th4y can thiét. Cac
con s6 phai dude ghi ca bang s va
chii, tro truong hgp phap luat cé
quy dinh khac”.

O phan huéng din caa ghi
chid ban hanh kém Théng tu s6
01/2021/TT-BTP ngay 03/02/2021
cua Bo Tu phap quy dinh chi
tiét mot s6 diéu va bién phap thi
hanh Luat Coéng ching (Théng
tw s6 01/2021/TT-BTP) ghi nhan
noi dung: “Trong trudng hgp cong
chiing di chic hodc ngudi yéu cau
cong chiing dé nghi ho#c phap luat
¢6 quy dinh thi ghi thém gig, phut”.

Thoi diém coéng ching 1a mot

* Truong phong Coéng chirng 56 2,
Thanh pho Ho Chi Minh
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thanh t6 quan trong va bat budc
trong 161 chiing cia CCV. Tuy nhién,
Luat Cong chting ndm 2014 khong
quy dinh ro noi ham cta khéi niém
“thoi diém cong ching”, nén da co
nhiing cach hiéu khac nhau vé thoi
diém cong ching.

- La thoi diém cac bén ky vao
hop dong, giao dich truée mat CCV.
Tuy nhién, hiéu nhu vay la chua
chinh xéac, s& dian dén cach hiéu
1a thoi diém coéng ching c6 thé
c6 tit hai thoi diém trd 1én (vi cic
bén c6 thé c6 it nh4t 1a hai nguoi
tham gia hop dong, giao dich) cé
thé ky vao nhiing thoi diém khac
nhau, ddc biét 1a truéng hop nguoi
c6 tham quyén giao két hgp dong
ctia t6 chtc tin dung, doanh nghiép
khac da ding ky chéi ky mau tai
t6 chtic hanh nghé cong ching
(TCHNCC)!. Ngay 6 phan huéng
din cua ghi chd ban hanh kém
Thong tu s6 01/2021/TT-BTP ciing
huéng dan: “Néu cong ching tai
tru s6 nhung nhiing ngudci giao
két hop déng (giao dich) khong ky
cung thoi diém thi CCV phai ghi ré
ho tén, thoi gian, 1y do tiing nguoci
ky vao hgp dong (giao dich)”.

- La thoi diém ma CCV ky tén,
déng d&u vao hgp dong, giao dich.
Pay 1a cach hiéu kha phu hdp, tuy
nhién, khoan 1 Diéu 5 Luat Céng
chiing nam 2014 quy dinh: “VBCC
¢6 hiéu luc ké tu ngay? duge CCV
ky va dong dau cua TCHNCC”.
Néu thoi han hiéu luc cia VBCC
duge xem xét “tu ngay” va dugc
hiéu theo nhu khoan 2 Diéu 147 Bj
luat Dan su ndam 2015 thi VBCC
sé& c6 hiéu luc vao ngay tiép theo
lién ké ngay CCV ky tén, déng dau
vao VBCC. Cho nén st dung cum
ti “ké tit ngay” trong trudng hop
nay la khong chinh xac, dé dan dén
nhiing xung dot phap ly khéng can
thiét. Vi du, vao budi sang CCV
ky tén va dong ddu di chic nhung
dén chiéu nguoi lap di chidc chét,
néu hiéu nhu khoan 1 Diéu 5 Luat
Cong chiing ndm 2014 va khoan 2
Diéu 147 Bo luat Dan sunam 2015
thi ngay hom d6, di chic chua cé
gia tri ph4p 1y ma phai dén ngay
hom sau, di chic méi c6 gia tri
phap 1y nhung khi d6, nguoci lap di
chic da chét.

- La ngdy ma nguoi yéu cau

cong chiing dudc tra két qua cong

Dan chua va Phap luat i1
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chting. Theo khoan 1 Diéu 42
Luat Cong chiing nam 2014, thoi
han cong ching duge xac dinh ké
tu ngay thu ly ho so yéu ciu cong
chting dén ngay tra két qua cong
ching. Dé duge tra két qua cong
chiing - VBCC (san ph&m caa qué
trinh céng chiing), ngudi yéu cau
cong chiing phai déng phi, gia dich
vu theo yéu cau lién quan dén
viéc cong ching?® va chi phi khac
theo quy dinh ctia phap luat; néu
nguoi yéu cau cong chiing khong
dong phi, thu lao cong ching va
chi phi khac thi hgp dong, giao
dich tuy da du chi ky cua cac bén
tham gia, chi ky cuia CCV nhung
c6 thé khong duge déng ddu va
khong tra két qua cho ngudsi yéu
cau cong chiing.

Nhu vay, vé nhing thoi diém
duge ghi nhan trong Luat Cong
chtng nam 2014, c6 thé phan
thanh: (i) Thoi diém cac bén ky
vao VBCC (thoi diém nay c6 thé
khac nhau trong truong hgp cac
bén khong ky cung thoi diém);
(i1) Ngay hay chinh x4c hon 1a thoi
diém ma CCV ky tén, déng d4u vao
VBCC,; (ii1)) Ngay hay chinh xac
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hon 14 thoi diém déng phi, gia dich
vu theo yéu cau lién quan dén viéc
cong chiing va chi phi khac, nguoi
yéu cau cong chting nhan tra két
qua la VBCC.

Thuc tién, cach hiéu thoi diém
cong ching 1a thoi diém ma CCV
ky tén, dong dadu cia TCHNCC vao
VBCC 1a phu hgp véi logic cta quy
trinh cong chiing tai khoan 8 Diéu
40 Luat Coéng ching nam 2014:
Khi ngudi yéu cau cong chiing
dong ¥ toan bd noi dung trong du
thao hop dong, giao dich thi ky
vao tung trang cua hdp dong, giao
dich. CCV yéu cau ngudi yéu cau
cong chiing xudt trinh ban chinh
ctia cic gidy to theo khoan 1 Diéu
40 Luat nay dé d6i chiéu trude khi
ghi 161 ching, ky vao tlng trang
cua hop dong, giao dich. Con viéc
ngudi yéu cau coéng chiing doéng
phi, thu lao cong ching va chi phi
khac dé duge nhan ké&t qua, chi la
nhiing viéc mang tinh thu tuc va
thuc hién nghia vu tai chinh la
dong phi,

1.2. Vé thoi han céng chirng

Diéu 43 Luat Cong chting nam
2014 quy dinh: “1. Thoi han cong
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ching duge xac dinh k& tu ngay
thu 1y ho so yéu cdu cong chiing
dén ngay tra két qua cong chiing.
Thoi gian x4c minh, giam dinh noi
dung lién quan dén hop déng, giao
dich, niém yét viéc thu ly cong
chting vin ban thoa thuin phan
chia di san, vin ban khai nhan di
san, dich gidy to, van ban khong
tinh vao thoi han cong ching; 2.
Thoi han cong ching khong qua
02 ngay lam viéc; d61 v6i hop
dong, giao dich c6 ndi dung phic
tap thi thoi han cong ching c6 thé
kéo dai hon nhung khong qua 10
ngay lam viéc”.

Luat Coéng ching nam 2014 quy
dinh thoi gian x4c minh, giam dinh
noéi dung lién quan dén hgp dong,
giao dich, niém yét viéc thu 1y cong
chting van ban thoa thuin phéan
chia di san, vian ban khai nhan di
san... khong tinh vao thoi han cong
chiing. Péng thdi, ciing phan biét
thoi han cong chiing cua hgp déng,
giao dich c¢6 né1 dung khong phitc
tap va hop dong, giao dich c6 ndi
dung phtc tap. Tuy nhién, Luét
Cong chiing nam 2014 lai khong
giai thich hop dong, giao dich cb

ndi dung phtc tap nhu thé nao 1a
phic tap®.

Viéc danh gia hop dong, giao
dich ¢6 no1 dung phtic tap 1a mot
trong nhiing co s dé TCHNCC
tinh mtc thu lao khi thuc hién
viéc soan thao hgp ddéng, giao dich,
danh mAay, sao chup gidy to, tai
liéu lién quan, thuc hién viéc xac
minh, giam dinh... khi thuc hién
cung cap dich vu cong ching theo
yéu cAu cua ngudi yéu cau cong
ching, do d6, Luat Coéng ching
nam 2014 can phai giai thich cu
thé vé nhiing y&u t6 hinh thanh va
quyét dinh hgp déng, giao dich nao
la “phitc tap”.

1.3. Vé dia diém céng chiing

Diéu 44 Luat Coéng chting nam
2014 quy dinh, d61 véi cac hgp dong,
giao dich thong thucong sé dugc
thuc hién tai tru s cua TCHNCC,
tri cac truong hop duge thuc hién
ngoai tru sé cua TCHNCC, bao
gdbm: Ngudi yéu cau cong chiing la
nguoi gia yéu, khong thé dilai duge;
ngudi dang bi tam git, tam giam,
dang thi hanh an phat tu hoac co
ly do chinh dang khac khong thé
dén tru sé cua TCHNCC.

Dan chi va Phap luat



Hoan thién phap luit vé céng chitng

Luat Céng chting ndm 2014 cling
khong giai thich, lam rd nhiing
truéng hgp nao la c6 1y do chinh
dang. Mit khac, truéng hgp “ngudi
gia yéu, khong di lai duge” (khoan
2 Diéu 44 Luat Céng chiing nam
2014) sé khong phu hop véi nhiéu
truong hop cu thé. Thuc tién, c6
nhiéu nguoi tré ma van yéu do
thé chdt, bénh tat, tai nan... nén
khong di lai duge. Yéu t& “gia” va
“yéu” sé& khong hgp ly khi phan
dinh nhém nguoi gia lai thém yéu
t6 “yéu” di kém. Diéu 2 Luat Nguoi
cao tudi nam 2009 quy dinh yé&u
t6 clia ngudi cao tudi 1a “cong dan
Viét Nam tit dt 60 tudi tré lén”.
Do vay, diéu luat ciing chi nén quy
dinh ¢ mtic d6 “khong di lai dugc”
la phu hgp.

Mot 1y do chinh dang khac, la
truong hop ngudi c6 thAm quyén
giao k&t hop ddéng caa t6 chic
tin dung, doanh nghiép khac da
didng ky chit ky mau tai TCHNCC
thi ho ciing ky truéec vao VBCC
tai dia diém ngoai tru sé cua
TCHNCC. Tuy nhién, Luat Cong
chiing nam 2014 va Thong tu sé

01/2021/TT-BTP  cting  khong
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huéng din vé truong hdp nay la
phai ghi dia diém cta ngusi da
didng ky chii ky mau tai TCHNCC
thi ho cting ky truéec vao VBCC
tai dia diém ngoai tru sé cua
TCHNCC trong 161 chiing cua CCV.
Thuc tién, do ho da ding ky chii ky
mau tai TCHNCC nén CCV ciing
khong thé xac dinh chinh xac dia
diém ma ho da ky vao VBCC. Nhu
vay, yéu to “xac thuc” trong viéc
cong chiing cua CCV chua bao dam
va tai khoan 1 Diéu 46 Luat Cong
chiing nam 2014 da quy dinh loi
chiing caa CCV d6i v6i hop dong,
giao dich phai ghi ré “thoi diém,
dia diém cong ching...”.

Thuc tién hoat doéng cong chiing
6 cac TCHNCC, viéc cong chiing
ngoai tru sé cuia TCHNCC ciing chi
dung lai ¢ bude CCV giai thich cho
ngudi yéu cau cong ching hiéu ré
quyén, nghia vu va loi ich hop phap
cua ho, y nghia va hau qua phép ly
cua viéc cong chiing, CCV cho mot
bén hodc cac bén ky vao hop dong,
giao dich truéc mat CCV & dia diém
ngoai tru sé cua TCHNCC, CCV
ciing khong thé dem d4u, cac hoa
don chiing tu thu phi, gia dich vu...
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ra khoi tru sé va dén chd cia nguosi
yéu cAu cong ching dé déng d4u,
thu phi, c4p héa don, chiing tu thu
phi, gia dich vu va chi phi khac
duge. Chua ké truong hdp ngudi
yéu cau cong chiing khong dong y
v6i noi dung ctua du thao hgp dong,
giao dich do CCV soan thao va yéu
cau chinh stia lai theo ¥ chi cta ho.

Thuc tién da phat sinh trudng
hgp chi mot ngusi cua mot bén
tham gia hop déng, giao dich théa
man dugc yéu cau cé ly do chinh
dang dé duge cong ching ngoai tru
sé cua TCHNCC theo luat dinh,
nhung ho lai yéu cau chi ky hop
dong, giao dich khi cac bén con lai
ciing ky vao hop déng, giao dich (thi
ho méi yén tam). Vay, day c6 phai
1a 1y do chinh dang dé t&t ca cac
bén cung ky vao VBCC ¢ dia diém
ngoai tru sé cua TCHNCC khong?
Tuy nhién, néu CCV “may méc” ap
dat viéc ky cong chiing ngoai tru
sG chi 4p dung cho mot nguoi cé ly
do chinh dang va nhiing ngudi con
lai phai dén tru sé cua TCHNCC
ky tén thi giao dich gitia cac bén sé
khong thanh cong.

Bén canh d6, Diéu 639 Bo

luat Dan su nam 2015 quy dinh:
“1. Nguoi lap di chic c¢6 thé yéu
cau CCV t6i chd 6 ctia minh dé lap
di chtc; 2. Thu tuc lap di chuc tai
chd 6 dugc tién hanh nhu thu tuc
lap di chic tai TCHNCC theo quy
dinh tai Diéu 636 ctia B luat nay”.
Quy dinh nay khéng han ché viéc
lap di chtc tai chd ¢ cia ngudi lap
di chiic do CCV thuc hién va duong
nhu cting khong bi han ché& bdi
diéu kién theo nhiing truong hop
quy dinh tai khoan 2 Diéu 44 Luat
Cong chiing nam 2014: (i) Nguoi
gia yéu, khong thé di lai dudgc;
(1) Nguoi dang bi tam gili, tam
giam; (iil) Nguoi dang thi hanh an
phat tu; (iv) Nguodi c¢6 1y do chinh
dang khac khong thé dén tru sé
cua TCHNCCS. Tuy nhién, néu quy
dinh nhu Pidu 639 Bo luat Dan su
nidm 2015 thi van c¢6 thé hiéu “may
méc” riang, CCV chi ¢6 thé lap di
chic tai ché & cua nguoi lap di
chic. Mit khac, noéi dung vé “chd
6”7 ciing 1a van dé can luan ban.
Vi du, ngudi yéu ciu cong ching
yéu cau CCV 1ap di chtc cta ho tai
bénh vién noi ho dang chiia tri va

day 1a yéu cau hop 1y cta thuc tién.

Dan chu va Phap lujt
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M6t van dé khac duge cac CCV
dat ra la, CCV ¢6 thé cong ching
ngoai tru s6 cua TCHNCC va dia
diém nay ¢ nudc ngoai hay khong,
nghia 14 dia diém coéng ching &
ngoai tru sé cua TCHNCC dugc
thuc hién ngoai lanh thé cta Viét
Nam. Thuc tién di c6 nhiing CCV
cua TCHNCC thuc hién viéc cong
ching ¢ nudc ngoai. Tuy nhién,
Luat Coéng chiing ndm 2014 chi c6
pham vi hiéu luc trong lanh thé
Viét Nam va TCHNCC ciing chi
c6 pham vi hoat dong trong lanh
thé Viét Nam. Viéc cong ching &
ngoai lanh thé Viét Nam sé do co
quan dai dién Viét Nam tai nuéce
ngoai thuc hién® hodc cd quan cua
qudc gia nude tiép nhan thuc hién
theo diéu udc quoc t& ma Viét Nam
tham gia, phap luat quéc gia cua
nuéc ti€p nhéan... diéu chinh. Do
vay, Luat Cong ching nam 2014
cAn quy dinh ré vé vdn dé nay dé
tuong thich, phu hgp véi quy dinh
cua khoan 4 Diéu 683 Bo luat Dan
siu ndm 2015: “Trucéng hgp hop
dong c6 do6i tugng 1a bat dong san
thi phap luat ap dung dé1 véi viéc
chuyén giao quyén sé hiiu, quyén

Dan chu va Phap luat

khac do6i véi tai san 1a bat dong
san, thué bat dong san hodc viéc
st dung b4t dong san dé bao dam
thuc hién nghia vu la phap luat
cua nudc noi c6 bat dong san”.

Tu nhiing phan tich néu trén, cé
thé nhan dinh nhing yéu t§ hinh
thanh vé dia diém coéng ching:
(i) Dia diém cong chiing dugc thuc
hién tai tru sé cua TCHNCC, tru
cac truong hgp dude thuc hién
ngoai tru sé cua TCHNCC khi c¢6
ly do chinh dang; (i1) Ly do chinh
dang c6 thé 1a nhiing 1y do vé thé
ch4t, stic khoe, han ché& vé quyén
tu do di lai, cu tru... ¢6 thé ap dung
cho mot nguoi dap tng dugc diéu
kién vé ly do chinh dang ciing nhu
cho tat ca cac bén va chi cAn mot
nguoi dap ting dude diéu kién vé 1y
do chinh dang; (iii) Pia diém céng
chting phai thudc pham vi lanh
thé Viét Nam; (iv) Viéc cong chiing
ngoai lanh thé Viét Nam sé do co
quan dai dién ngoail giao, cd quan
dai dién lanh su cua Viét Nam 6
nudc ngoai thuc hién. Co quan dai
dién ngoai giao (la Pai st quan), co
quan dai dién lanh sy (Téng Lanh

su quan va Lanh su quéan) cua
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Viét Nam thuc hién nhiém vu cong
chiing, chtiing thuc phu hgp véi quy
dinh cua phap luat Viét Nam va
diéu udc quoc té€ ma Viét Nam va
quoc gia tiép nhan 1 thanh vién;
tiép nhan, bao quan gidy to, tai
liéu va d6 vat co gia tri caa cong
dan, phap nhan Viét Nam khi c¢6
yéu cdu va khong trai véi phap
luat cia qudc gia tiép nhan®.

D61 véi van dé ghi dia diém cong
chiing trong truong hgp thuc hién
cong chiing truc tuyén, cong chiing
dién td thi 161 ching caa CCV sé
ghi dia diém nao: (i) T4t ca dia
diém cAu truc tuyén noi cac chu
thé tham gia giao dich xuét hién;
(ii) Dia diém ctia mot hodc tt ca
caic TCHNCC noi CCV cung cép
dich vu cong chtng truc tuyén,
cong chiing dién ti cho VBCC dudc
thiét 1ap theo cach thic truc tuyén
hodc dién tu; (iii) Pia diém noi dat
may chu luu tri VBCC dién tu. Day
la van dé dang quan tdm khi hoat
dong cong ching ¢ Viét Nam da
dudc xac dinh va lua chon la “cong
chiing ndéi dung” theo hé thong
cong chiing Latinh, trong d6, tinh
x4ac thuc trong thuc tién caa VBCC

bao dam chinh x4c vé chu thé, ddi
truong, noi dung thoa thuan, thoi
diém va dia diém giao dich.

1.4. Vé chir viét trong vén
ban céng ching

Diéu 6 Luat Cong chting nam
2014 quy dinh: “Tiéng néi va chii
viét dung trong cong chiing 14 tiéng
Viét”. Quy dinh nay chua phu hgp
v6i tinh than ctia Hién phap nidm
2013: “Coéng dan c6 quyén... su
dung ngoén ngli me dé, lua chon
ngodn ngii giao tiép” (Diéu 42). Hon
nita, 61 v6i nhiing hop déng, giao
dich c6 yéu t6 nudc ngoai thi tén
riéng cua ca nhan, phap nhan, dia
danh nuéc ngoai cling phai st dung
tén nude ngoai. CCV khong thé va
ciing khong ¢6 du nang luc phién
Am ra (ngbn ngii viét) tén tiéng
Viét cua ca nhan, phap nhén, dia
danh nuéc ngoai. Do vay, quy dinh
nhu Diéu 6 Luat Céng chting nam
2014 1a kha cting nhéc?.

Khoan 1 Diéu 45 Luat Cong
chiing nam 2014 quy dinh: “Chi
viét trong VBCC phai rd rang, dé
doc, khong dugce viét tat hoac viét
béng ky hiéu, khong dudc viét xen
dong, viét dé dong, khong dudc
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tdy x6a, khong duge dé trong, tri
truéng hgp phap luat c¢6 quy dinh
khac”. V& noi dung “khéng dudgc
viét tat hoac viét bang ky hiéu” sé
phat sinh nhiing trudéng hgp khong
phu hgp véi thuc tién, nhu ky hiéu
cua cac chi s6 ky thuat, dai lugng
do luong cua cac tai san giao dich
12 m4y moéc, thiét bi, phuong tién
giao thong... luén c6 nhiing con sd,
ky hiéu ky thuat hoic viét tat!.
Khoan 2 Diéu 45 Luat Coéng
chiing ndm 2014 quy dinh: “Thoi
diém cong ching phai duge ghi
ca ngay, thang, ndm; c6 thé ghi
gid, phit néu ngudi yéu cau cong
chting dé nghi hoac CCV th4y can
thiét. Cac con s6 phai dugc ghi ca
bang s6 va chii, trit trudng hop
phap luat c6 quy dinh khac”. Vé
quy dinh “céc con s6 phai duge ghi
ca bang s§ va chi@” nén hiéu trong
truong hop 1a cac con s6 cua “thoi
diém cong ching”. Vi néu ghi con
s6 ctua nhiing théng tin khéac, nhu
sO gidy to tuy than, ngay thang
nim sinh, dién tich, chis6 k§ thuat
clia xe may, 6 to, tau thuyén, may
moéc thiét bi... thi sé rat phic tap

trong viéc soan thao van ban. Do
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d6, ndi dung nay can sta thanh:
“Céac con sb cua thoi diém cong
chiing phai dudge ghi ca bang sd va
chit, trit truong hgp phap luat cé
quy dinh khac”.

C6 thé nhan théy, su bat hop ly
trong cdu tric cua Diéu 45 Luat
Cong chiing ndm 2014 vi tén cua
diéu luat 14 “Chii viét trong VBCC”,
tuy nhién, khoan 2 Diéu 45 Luat
Cong chiing nam 2014 lai quy dinh
vé thoi diém va cach ghi thoi diém
cong chiing. Do d6, khoan 2 Diéu
45 nén dudc co cau vao diéu khoan
thoi han cong chiing 6 Diéu 43 hoic
stia thanh cach ghi thoi diém trong
VBCC.

Mat khéac, cdc vian ban phap
luat khac van rat linh hoat khi cho
phép cac bén dugc lua chon ngon
ngl hodc song ngii, nhu khoan 2
DPidu 22 Luat Chuyén giao cong
nghé nam 2017 quy dinh: “Ngon
ngi trong hgp dong chuyén giao
cong nghé do cac bén thoéa thuan”;
khoan 4 Diéu 138 Luat Xay dung
nam 2014 quy dinh: “Ngon ngi
trong hop dong xay dung la tiéng
Viét. Truong hdp hgp doéng xAay

dung c6 su tham gia ctia bén nudc
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ngoai thi ngdédn ngid su dung la
tiéng Viét va ngon ngii khac do cac
bén hop dong thoa thuan”; khoan 1
Diéu 150 Luat Doanh nghiép nidm
2020 quy dinh vé bién ban hop dai
hoi déng ¢6 dong “phai lap bang
tiéng Viét, c6 thé thém bing tiéng
nudc ngoai...”.

Dé pha hop véi thong 1é quéc
té&, xu thé hoi nhap quéc té trong
nhiéu linh vuc doi séng, kinh té&
- x4 hoi, gép phan nang tam hoat
dong cong chiing va tranh phai ton
thém chi phi dich thuat hop déng,
VBCC sang tiéng nuéc ngoai cua
ngudi dan, doanh nghiép, déng thoi
tao c¢d hoi thuan 1gi cho hoat dong
san xudt, kinh doanh, dé ngudi
dan, doanh nghiép khéng bo 15 co
hoi dau tu, viéc dua vao Luat Cong
chting nam 2014 quy dinh cho phép
cong ching hop déng, giao dich
ca bang tiéng Viét lan tiéng nudc
ngoai, qua dé bao dam tinh théng
nh4t trong hé thong phap luat va
pht hgp véi thuc tién clia cong cudc
hoi nhap quéc té ngay cang sau,
rong, dé hoat dong cong ching gop
mét phan tich cuc hon trong hoat
dong kinh doanh, thuong mai trén

truong quoc té.

1.5. Vé sira 16i ky thuat trong
vdn ban céng chirng

Khoan 3 Diéu 50 Luat Cong
chting ndm 2014 quy dinh: “CCV
thuc hién viéc stia 161 k§ thuat c6
trach nhiém ddi chiéu ting 16i can
stia v0i cac gidy to trong hod so cong
chiing, gach chan ché can sta, sau
d6 ghi chii, ddu hodc con s6 da dudgc
stia vao bén 1é kém theo chii ky ctia
minh va déng d4du cua TCHNCC.
CCV c¢6 trach nhiém thong bao
viéc sta 161 k§ thuat d6 cho nguoi
tham gia hgp dong, giao dich”. Tuy
nhién, né1 dung nay khoéng phu
hop trong thuc tién tac nghiép cta
CCV. Vi dy, trucéng hgp nguci tham
gia giao dich da chét, mat tich
hodc di nude ngoai khong thé lién
lac duge thi CCV khong thé thong
bao cho nhiing ngudi nay biét dudgc
hoac trudng nguci lap di chic da
chét nhung nguoi khai nhan, thda
thuan phan chia di san phat hién
ra 161 k¥ thuat trong di chic va yéu
cau sua 161 k§ thuat thi CCV ciing
khong thé thong bao viée sta 161 k§
thuat dé cho nguoci 1ap di chic da
chét dugc.

Dan chi va Phap luat
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Mit khac, cach sta 161 ky thuat
theo khoan 3 Diéu 50 Luat Coéng
chting ndm 2014 c6 nhiing bat cap
néu ndi dung sta 161 k§ thuat dai,
nhiéu 161 xudt hién trén cing mot
trang hoac khac trang cua VBCC.
Bén canh d6, 1& cia VBCC thudng
hep nén rat khoé khi phai ghi nhiéu
noi dung “bén 1&”. Do vay, diéu
luat nén c6 no1 dung quy dinh theo
huéng md cho CCV ¢6 thé tao trang
dinh kém dé sta 161 ky thuat.

2. M6t s6 dinh huéng va dé
xudt stta d6i, b6 sung Luat
Cong ching nam 2014

Tu nhiing phan tich, so sanh
néu trén, tac gia dé xudt mot so
dinh huéng stia d6i, b6 sung mot
s6 diéu ctia Luat Cong chiing nam
2014 nhu sau:

Thi nhat, sta d6i, b6 sung
Diéu 43 Luat Coéng chiing nam
2014 nhu sau:

“Diéu 43. Thoi han cong chiing

Thoi han cong ching dude xac
dinh ké tit ngay CCV thu 1y hé so
yéu cau cong chiing dén ngay VBCC
dugec ky va doéng ddu TCHNCC.
Thoi gian xac minh, giam dinh noi

dung lién quan dén giao dich, niém

Dan chi va Phap luat

yét viéc thu ly cong chting van ban
thoa thuan phan chia di san, vin
ban khai nhan di san khong tinh
vao thol han céng chiing.

Thoi han céng chiing khong qua
02 ngay lam viéc; d61 véi giao dich
¢6 ndi dung phiic tap thi thei han
cong ching c6 thé kéo dai hon,
nhung khong qua 10 ngay lam viéc.

Giao dich ¢6 no1 dung phtic tap
14 giao dich c6 cac yéu to: Co tu
ba bén tham gia tré 1én; c6 doi
tuong lién quan dén tu ba tai san
tré lén; phat sinh thém nguoi
thita k& va hang thiua ké; c6 noi
dung it phd bién vé kinh doanh
thuong mai, quyén sé hiiu cong
nghiép hodc c6 yéu té nudc ngoai
va cac giao dich khac duge CCV
va nguodi yéu cau céong chiing dong
y la phtc tap”.

Thi¢t hai, stia d6i, bd sung
khoan 2 Diéu 44 Luat Cong chiing
nam 2014 nhu sau:

“2. Viéc coéng ching c6 thé
duge thuc hién ngoai tru sé cua
TCHNCC trong lanh thé nuée Cong
hoa xa hoi chu nghia Viét Nam, tru
truong hop cong chiing ctia cé quan

dai dién nude Cong hoa xa hoi chu



Hoan thién phap luit vé céng chitng

nghia Viét Nam & nudc ngoai, néu
ngudi yéu cau coéng chiing thudc
mot trong cac trucng hgp sau day:

a) Khong thé di lai duge vi 1y do
stic khoe hodc thé chit; dang diéu
tri noi tra hodac bi cach ly theo chi
dinh cta co s6 y té;

b) Pang bi tam giti, tam giam;
dang thi hanh an phat tu; dang bi
ap dung bién phap xti 1y hanh chinh;

c) Pang thuc hién cac nhiém vu,
cong viéc ma khong thé dén tru sé
TCHNCC”.

Dong thoi, Luat Coéng chiing
stia d6i can c6 diéu khoan vé dia
diém cong ching truc tuyén, cong
chting dién tu trong truong hdp ap
dung phuong thiic cong chiing truc
tuyén, cong chiing dién tu.

Thit ba, stia d6i, b6 sung khoan 2
Diéu 45 Luat Cong chiing nam 2014
nhu sau:

“2. Thoi diém coéng ching phai
duge ghi ca ngay, thang, nam; cé
thé ghi gig, phit néu ngudi yéu cau
cong chiing dé nghi hoac CCV thay
can thiét. Cac con s6 cta thoi diém
cong ching phai duge ghi ca bang
s6 va chii'?, tru truong hop phap
luat ¢6 quy dinh khac”.

Thi tu, stia d6i, b6 sung Diéu 6
Luét Cong chiing ndm 2014 nhu sau:

“Diéu 6. Tiéng néi va chii viét
dung trong cong chiing

Tiéng néi va chii viét dung
trong cong chiing 1a tiéng Viét, tru
truong hop quy dinh tai diéu khoan
vé cong chiing hgp dong, giao dich
dugc 1ap bang tiéng nudc ngoai cua
Luat nay”.

Déng thoi, b6 sung mot diéu
khoan méi vé:

“Cong chiing hgp dong, giao dich
dugc lap bang tiéng nudc ngoai

Truong hop ngudi yéu cau coéng
chiing yéu cau cong chiing hop dong,
giao dich dugc lap dong thoi bing
tiéng Viét va tiéng nudc ngoai thi
viéc cong chiing hop dong, giao dich
dudc lap bang tiéng Viét dude thuc
hién theo quy dinh cta Luat nay vé
cong chiing hop dong, giao dich.

Riéng viéc cong chiing hop dong,
giao dich duge lap bing tiéng nude
ngoai thi CCV ¢6 thé khéng cong
chiing noi dung théa thuan cua cac
bén va dudge ghi rd trong 16i ching
cua CCV.

Ngudi yéu cau cong chiing phai

chiu trach nhiém vé tinh chinh xac,

Dan chu va Phap lujt
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phitt hop ctia hdp dong, giao dich
dugc 1ap bang tiéng nude ngoai véi
hop dong, giao dich duge lap béang
tiéng Viét,

Hop dong, giao dich chi duge lap
bing tiéng nudc ngoai thi phai cé
ban dich tiéng Viét kém theo. Viéc
cong ching hop déng, giao dich
duge lap bang tiéng nudc ngoai
thuc hién theo quy dinh tai khoan
1 Diéu nay”.

Thié ndm, sta d6i, b6 sung
khoan 3 Diéu 50 Luat Cong chiing
nam 2014 nhu sau:

“3. CCV thuc hién viéc sta 16i
ky thuat c6 trach nhiém d6i chiéu
ting 161 cdn sta véi cac gidy to
trong ho so cong chiing, gach chan

chd can sta, sau d6 ghi chit, dadu
hoic con s6 da dudgc stia vao bén 1é
cua trang dugc sta 161 k§ thuat,
kém theo ho tén, chii ky cua minh
va dong dau cua TCHNCC; truong
hgp khoang tréng bén 1é khong
da chd dé ghi néi dung sta 161
ky thuat thi c6 thé ghi vao trang
dinh kém c6 day du cac noi dung
néu treén.

CCV c6 trach nhiém sta 161 k§y
thuat d6i v6i cac ban chinh cua
VBCC, trit truong hop khong thé
thu héi dude toan bd ban chinh.
Viéc sta 161 k§ thuat phai dudc
thong bao cho ngudi tham gia giao
dich, tru truong hgp nguci tham
gia giao dich da chét” O

1. Xem khoan 1 Diéu 48 Luat Cong chiing nim 2014.
2. P4y la su nhdm Ian khi soan thdo, chinh xdc phai la “thoi diém”,
3. Trude ddy la thu lao cong chiing va da dugc stia doi theo khoan 9 Piéu 73 Luat Gia ndm

2025.

4. Bén dugc cung cap dich vu tra mt khoan tién nhim co ban bu dép chi phi va mang tinh
phuc vu khi duge TCHNCC cung cap dich vu cong chiing theo quy dinh cta Luat Phi va 1é phi

va Luat Gia.

5. O Thanh pho Hé Chi Minh, Quyét dinh s6 08/2016/QD-UBND ngay 21/3/2016 ctia Uy ban

nhan dan Thanh phé"Hé Chi Minh quy dinh miic tran thi lao cong chiing trén dia ban Thanh phé’
Ho Chi Minh, giai thich vé tinh chat phiic tap cua hgp dong, giao dich khi cé nhiing yéu to: C6 tir
03 bén tham gia trd 1én; giao dich doi véi nhiéu tai san (tir 08 tai san trd 1én); phét sinh thira ké
thé'vi hodc phét sinh thém viéc thita ké: néi dung thoa thuan khéng theo nhiing mau c6 san; hop
dong, giao dich it pho bién (nhu cdc hop dong vé kinh doanh thuong mai; hgp dong, giao dich cé

K Dan cha va Phap luat
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yéu t6 nudc ngoai); phai cé nguoi lam chiing, ngudi phién dich; cung cap dich vu céng chiing ngoai
ngay, gio lam viéc hanh chinh theo yéu cAu ctia nguoi yéu ciu cong chiing (tri truong hop thuc
hién cong viéc dich thuat) va cac hop dong, giao dich khic duge CCV va ngudi yéu cdu cong chiing
dong y Ia phiic tap. Trudong hgp khéng cé nhiing yéu to néu trén thi duge xac dinh la don gian.

6. Thuc tién trong hoat dong thanh tra gap phai tai cic TCHNCC thi co quan thanh tra, c4
nhan nguoi thuc hién thanh tra khong hiéu hodc c6 tinh khéng hiéu van dé nay. Mic du B¢ luat
Dan su ndm 2015 quy dinh nhu vay, nhung khéng thudc 04 truong hop cia khoan 2 Piéu 44 Luat
Céng chiing ndm 2014 thi déu bi x1t phat.

7. Khodn 1 Piéu 2 Luat Cu trd nam 2020 quy dinh: Ché ¢ hop phép 14 noi duoc st dung dé
sinh séng, thudc quyén sd hitu hodc quyén st dung cua céng dan, bao gom nha J, tau, thuyén,
phuong tién khéc c6 kha ndng di chuyén hodc ché 6 khac theo quy dinh cta phap luat. Piéu 5 Nghi
dinh 62/2021/ND-CP ngay 29/6/2021 ctia Chinh phu quy dinh chi tiét mét s6 diéu Luat Cu tru
quy dinh 11 loai gidy to chiing minh ché 6 hop phap.

8. Thuc hién theo Diéu 78 Luat Céng chiing nim 2014.

9. Khoan 7 Diéu 8 Luat Co quan dai dién nudc Cong hoa xa hoi chit nghia Viét Nam 6 nuée
ngoai nam 2009 (stia doi, bo sung nam 2017).

10. Truéc day, Nghi dinh s6 75/2000/ND-CP ngay 08/12/2000 cua Chinh phti vé cong chiing,
chitng thuc da c6 quy dinh ¢ Diéu 49 vé viéc cong chitng hop dong dugc lap bang tiéng nude ngoai:
“1. Hop dong dugc Iap dong thoi bang tiéng Viét va tiéng nude ngoai, thi viéc cong chiing vin ban
hop dong bang tiéng Viét tuan theo quy dinh chung vé cong chiing hop dong.

Riéng viéc cong chiing van ban hop dong bang tiéng nudc ngoai, thi CCV c¢6 thé khong cong
chiing noi dung thoa thuan cta cac bén; diéu nay phai dugc ghi ro trong 1oi chiing.

Nguoi yéu cau cong chiing phai chju trach nhiém vé tinh chinh xac, phu hgp cua van ban hop
dong bing tiéng nudc ngoai véi van ban hop dong bang tiéng Viét.

2. Hop dong chi dugc 1ap bing tiéng nudc ngoai, thi phai cé ban dich kém theo; viéc cong chiing
hgp dong tuan theo quy dinh tai doan 2 khoan 1 Piéu nay”.

11. Piéu 70 Nghi dinh s6  34/2016/ND-CP ngay 14/5/2016 cua Chinh phu quy dinh chi tiét
mot s6 diéu va bién phap thi hanh Luat Ban hanh vén ban quy pham phép luat quy dinh: “1. S6°
trong vin ban phai dugc thé hién bing s6'A Rap va duge chi thich bing chit ngay sau phan s6,
trif cac truong hop quy dinh tai khoan 2 Piéu nay. 2. S6'6 phan md dau, phan két thic vin ban;
6 chi do dai cua thoi han, s6 chi thoi diém, so chi s6 Iugng cua don vi do Iuong dugc thé hién
bang s6'A Rap. 3. Tén, ky hiéu va cach thiic trinh bay ctia cac don vi do luong dugc thuc hién theo
quy dinh phap Iuat vé do Iuong. 4. Ky hiéu, cong thiic trong vin ban phai duge st dung bang ky
hiéu va c6 phan chu giai kém theo”.

12. “Céc con s6 phai dugc ghi ca bang s6 va chit” phai Ia cdc con s6 cua cua thoi diém cong
chiing, vi néu ghi con s6 ctia nhiing théng tin khac nhu s6 gidy to tuy than, ngay thang nim sinh,
dién tich, chi s6'ky thuat cia xe may, 6 t6, tau thuyén, may méc thiét bi.. thi sé rat phiic tap. Do
dé, can stia thanh: “Céc con sé cua thoi diém cong chiing phai dugc ghi ca bing s6 va chi, tru
truong hgp phép ludt ¢é quy dinh khac”.
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