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Dit van dé

Tham gia va hudng bao hiém that nghiép (BHTN)
la cAu phan cta quyén an sinh xa hi, dwoc Nha nuéc
ghi nhan va bao dam thuc hién. O Viét Nam, BHTN
la mét trong nhitng chinh sach quan trong cla hé
théng an sinh xa hoi duoc trién khai tr ndm 2009 theo
Nghi dinh s& 127/2008/ND-CP ngay 12/12/2008 clia
Chinh pht quy dinh chi tiét va huéng dan thi hanh mot sb
diéu ctia Luat Bao hiém xa hdi vé bao hiém that nghiép,
Luat Viéc lam nam 2013 cung cac van ban phap luat
c6 lién quan. Sau gan 10 ndm thyc hién BHTN theo
Luat Viéc 1am ndm 2013 d& dem lai nhiéu két qua tich
cuc, song cting bac 16 mdt sé vwdng mac, trong d6 co
nhitng ndi dung lién quan téi quyén tham gia va huéng
BHTN, nhw: Déi twong tham gia chwa bao ph hét cac dbi
twong cd quan hé lao dong; cac quyén loi hudng BHTN
con nang vé gidi quyét tro' cAp that nghiép, chua thuc su
c6 y nghia cht dong, phong ngira, han ché that nghiép...
Nhikng van d& nay can duoc nghién clu mot cach day du
va co giai phap hoan thién trong thai gian t6i.
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1. Mot so han ché, bat cap trong cac quy dinh vé
viéc tham gia va hwéng bao hiém that nghiép theo
Luat Viéc lam nam 2013

1.1. Vé viéc tham gia béo hiém that nghiép

V& pham vi ddi twong tham gia BHTN: Theo Diéu 43
Luat Viéc lam nam 2013, ngudi lao dong lam viéc theo hop
déng lam viéc hoac hop dﬁ“)ng lao ddng khdng xac dinh thoi
han/xac dinh thoi han tir 03 thang tré 1&n (trlr trwdng hop
dang hwéng lwong huwu va lao dong gitp viéc gia dinh) va
nhitng nguwdi st dung lao dong clia nhitng nguwdi lao ddng
nay bat budc tham gia BHTN. Nhw vay, déi tvong tham gia
BHTN khéong bao gém nguwdi lac déng lam viéc theo hop
dong lao ddng cd thoi han dwdi 03 thang, ngudi st dung
lao ddng clia nhitng ngwdi lao dong nay va nhitng ngu i
lam viéc & khu vire phi chinh thirc, khdng ¢6 quan hé hop
ddng lao dong/hop ddng lam viéc. Didu nay lam phat sinh
“nghich ly” 1a; Nhirng ngu&i lao dong c6 cdng viéc mang
tinh thoi vy, tinh 6n dinh khéng cao va nhitng ngudi lao
dong tai khu vire phi chinh thire, bd phan chiém ty & lon
trong Iwc lwgng lao ddng hién nay - nhitng ngudi co nguy
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co that nghiép cao nhét (theo Tong cuc Thdng ké, Viét Nam
c6 khoang 33 triéu lao dong tw do trén tong s6 52 triéu lao
dong, chiém hon 65% tong s6 lao déng trong ca nwér; tuy
nhién, c6 dén 43,9% lao déng phi chinh thirc dugc xép vao
c&c nhém lao dong c6 viéc lam dé b ton thuong)' lai khéng
dwoc bdo vé clia chinh sach BHTN. Quy dinh nay mot mét
han ché ngudn phét trién ddi twong tham gia BHTN, mét
khéc, thiéu sw dong bd véi d6i twong tham gia bao hiém xa
hi. Luat B&o hiém xa hdi ndm 2024 quy dinh, nhitng nguoi
lam viéc theo hop dong lao ddng ¢ thdi han tir 01 thang
trd 1én 13 d6i twong tham gia bdo hiém xa hoi bat budc;
dic biét, khi Luat Bao hiém xa hoi ndm 2024 c6 hiéu luc
thi hanh, déi twong tham gia bao hiém x& héi tiép tuc duoc
mé rong hon ddi véi nhitng ngudi lao déng trong khu vuc
phi chinh thirc.

V& murc phi tham gia BHTN: Theo quy dinh tai khoan 1
Piéu 57, Diéu 58 Luat Viéc lam nam 2013, trach nhiém déng
phi tham gia BHTN thudc vé 03 nhém chul thé: Nha nudrc,
ngudi st dung lao dong va ngudi lao dong. Cu thé, nguoi
lao dong déng bang 1% tién lwong thang; ngudi s dung lao
dong dong bang 1% quy tién lwong thang clia nhitng ngudi
lao déng dang tham gia béo hiém that nghiép; Nha nudc
hé tro' toi da 1% quf tién lwong thang déng bao hiém that
nghiép clia nhitng ngudi lao déng dang tham gia bao hiém
th&t nghiép va do ngan sach trung wong béo dam; mét trong
nhiing can ct xac dinh murc dong phi tham gia BHTN |a mirc
tién lwong co' s8.

Céc quy dinh nay da 4n dinh cu thé mirc déng BHTN
clia ngudi lao dong va ngudi st dung lao dong, do do, tinh
linh hoat chwa cao. Trong thuc tién, da cd giai doan, do dién
bién dac biét clia tinh hinh kinh t& - xa héi bj anh hudng clia

dai dich Covid-19, duoc sw dong y ctia B§ Chinh tri, Uy ban
Thudng vy Quédc hdi, Chinh pht da diéu chinh mrc déng
BHTN déi véi ngudi st dung lao dong (khong bao gdm cac
co quan nha nwérc, o chire chinh tri, t chirc chinh tri - xa
hdi, don vi vii trang nhan dan va don vi sy nghiép cong lap
do ngén sach nha nwéc bdo dam chi thuwdng xuyén) gidm tir
1% xudng bang 0% quy tién lwong thang clia nhitng nguoi
lao dong thude ] twong tham gia BHTN trong thoi gian 12
thang, k& tir ngay 01/01/2021 dén hét ngay 30/9/20222. Ty
t&, v6i sw diéu chinh trén, quj BHTN d hé tror hon 346 nghin
don vi v&i gan 12 triéu lao dong, gidm déng BHTN khoéng
9.211 ty ddng®. Diéu nay cho thay sw bt cap cta quy dinh
“cling” mirc dong BHTN tai Luat Viéc lam ndm 2013, dong
théi, chirng minh ngudn qu§ BHTN da twong déi on dinh va
c6 két dw.

Mat khac, viéc quy dinh mirc lwong co s& lam can clr
x&c dinh murc phi déng BHTN, mirc tran tién lwong lam cén
cl dong BHTN dbi voi mot sb déi twong tham gia s& khong
con phu hop trong bdi canh téi day, khi Nha nwéc b mic
lwong co s& theo tinh than Nghi quyét s6 27-NQ/TW ngay
21/5/2018 Hoi nghi 1an thtr bdy Ban Chép hanh Trung wong
khoa XII vé cai cach chinh sach tién luong dbi véi can b,
cdng chtrc, vién chire, Ic Iwgng v trang va ngudi lao dong
trong doanh nghiép (Nghi quyét sb 27-NQ/TW).

1.2. V@ viéc hwdng bao hiém that nghiép

Thir nhét, d6i voi quyén loi tro cAp that nghiép.

-Diéu49 Luat Viéc lam ndm 2013 quy dinh cac trudng hop
khong duoc hudng tro' cAp thét nghiép, trong d6 c6 truong
hop ngudi lao dong cham dit hop ddng lao déng hoac hop
ddng lam viéc hudng tro' cp mét stic lao dong hang thang.
Mac du, nhiing ngudi lao dong nay da dwgc hwdng khoan

1. Nguyét Ha (2024), “Phén tich nhém lao dong phi chinh thiic dé cd chinh sach hé tro tham gia BHXH”, hitps://tapchibachiemxahoi.
gov.vn/phan-tich-nhom-lao-dong-phi-chinh-thuc-de-co-chinh-sach-ho-tro-tham-gia-bhxh-132577.html, truy cap ngay 04/11/2024.

2. Nghi quyét sb 03/2021/UBTVQH15 ngay 24/9/2021 ctia Uy ban Thuong vu Qudc hoi ban hanh chinh sach hd tro ngui lao dong
va ngudi st dung lao dong bi &nh hudng bdi dai dich Covid-19 tir quji bao hiém that nghiép; Nghi quyét s 116/NQ-CP ngay 24/9/2021
ctia Chinh ph vé chinh sach hé tro' ngudi lao dong va ngudi st dung lao dong bi anh hudng béi dai dich Covid-19 tir qui bao hiém

thét nghiép.

3. Ngan Anh (2024), “Hutng t6i mé rong déi tuong tham gia bdo hiém that nghiép”, https://nhandan.vn/huong-toi-mo-rong-doi-tuong-
tham-gia-bao-hiem-that-nghiep-post802394.html, truy cap ngay 02/11/2024.
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tién tro' cAp mét stic lao dong hang thang nhung viéc quy
dinh ho khéng duoc hudng tro cAp that nghiép trong khi ho
da thuc hién day dd trach nhiém tham gia BHTN duong nhu
chua thue sw phu hop va théa dang déi véi ho.

- Diéu 50 Luat Viéc lam ndm 2013 quy dinh v& mc, thdi
gian, thi diém hudng tro cAp that nghiép nhw sau: “Mic
hudng tro cAp that nghiép hang thang bang 60% mirc binh
quan tién lvong thang déng béo hiém that nghiép ctia 06
thang lién ké trwéc khi that nghiép nhung ti da khong qua 05
lan murc lwong co' & ddi véi ngudi lao dong thudc dbi twong
thuc hién ché d6 tién lwong do Nha nudc quy dinh hodc
khong qua 05 [an muke lvong téi thidu viing theo quy dinh clia
B6 luat Lao dong ddi véi ngudi lao dong déng bao hiém thét
nghiép theo ché do tién lwong do ngudi st dung lao dong
quyét dinh tai thdi diém cham dit hop dong lao dong hodc
hop dong lam viéc...”.

V6i quy dinh trén, khdng cd sw phan loai muc tro' cap
that nghiép dua trén Iy do dan dén that nghiép (khach quan
hay chi quan, 6 16i hay khdng ¢6 16i clia ngudi lao dong khi
that nghiép). Quy dinh nay chura thue sw khuyén khich ngui
lao d6ng nd lwc duy tri viéc lam, béi 18, néu ngudi lao dong
bi ky luat sa thai hodc bi ky luat budc thdi viéc thi viéc tht
nghiép dé thwong xuét phat tiy chinh su thiéu nghiém tic clia
ban than ho trong qua trinh thuc hién cdng viéc, cd nhitng
vi pham hop dong lao ddng/hop d@éng lam viéce, vi pham ndi
quy/quy ché Iam viéc tai don vi str dung lao dong, tham chi
vi pham phép luat; khi ho roi vao tinh trang phap Iy bét loi do
chinh minh gay ra nhung van duoc bdo ddm quyén twong
duong nhu nhirng ngudi mét viéc lam bdi nhiing Iy do khach
quan, bat kha khang ma ban than ho khdng c6 16i khién xay
ra tinh trang do.

M6t van dé khéc dat ra, twong tw quy dinh can clr dong
phi tham gia BHTN, viéc quy dinh mirc lwong co s& lam
can ¢l tinh murc tro' cp that nghiép sé khong phi hop khi

Nha nwéc bé mire lwong co sé theo chi trvong clia Dang
tai Nghi quyét s 27-NQ/TW.

Thir hai, d6i v&i quyén loi hd tro tw van, gidi thiéu
viéc lam.

Theo Diéu 54 Luat Viéc lam nam 2013, ngudi lao dong
thudc di twong bét budc tham gia BHTN dang déng BHTN
bi ch&m dit hop ddng lao dong hodc hop ddng lam viéc ma
c6 nhu cAu tim kiém viéc lam duoc tw van, gidi thigu viéc [am
mién phi. Theo mét s quy dinh phép luat lién quan, cac trung
tam dich vy viéc lam la nhitng don vi ¢d trach nhiém trong
viéc thue hién tw van, gi6i thiéu viéc lam va cung cép théng tin
thi truding lao ddng mién phi cho ngudi lao ddng. Tuy nhién,
theo BO Lao dong - Thuong binh va Xa héi, ngudn nhan luc,
kinh phi, co' ché t chirc thuc hién hoat ddng BHTN clia trung
tam dich vu viéc lam con nhiéu bat cap®. Hién chua cb quy
dinh cu thé vé dao tao, bdi dwdng nghiép vu ddi voi nhan vién
tuw van, gi6i thiéu viéc lam trong trung tdm dich vy viéc lam; vé
hoat ddng giao dich viéc lam trén méi trwdng mang... Thue té
nay khién han ché sw bao dam thuc thi quyén loi duoc hé tro
tw van, gici thiéu viéc lam clia ngwoi lao dong.

Thir ba, ddi véi quyén loi hd tro hoc nghé.

- Diéu 55 Luat Viéc lam nam 2013 quy dinh vé diéu kién
duorc hd tro hoc nghé; tuy nhién, quy dinh nay “dé lot” trwong
hop ngudi lao dong bi xr Iy ky luat sa thai/budc thdi viéc van
duoc hd tro hoc nghé. Dya trén nhiing can ¢ x( Iy ky luat
sa thailbudc théi viéc theo quy dinh clia phap luat lao dong va
phap luat vé vién chirc, cd thé thay, trong nhiing trudng hop
nay, nguoi lao dong that nghiép thudng khdng xuét phat tur
ly do trinh &6, k§ n&ng nghé ma chi yéu bdi tinh than, y thirc
lam viéc; do @6, viéc hd tro hoc nghé cho nhitng dbi twong
nay chua thuc sy bao dam tinh nhan van cla chinh sach la
hé tro' ngudi lao dong con yéu vé trinh d6, ky nang nghé.

- Khodn 2 Diéu 56 Luét Viéc lam nam 2013 quy dinh: “Mic
hé tro’ hoc nghé theo quy dinh clia Thii twéng Chinh phd’”.

4. Thanh Huong (2022), “Dé xuét stra déi quy dinh vé tién luong lam can ctr déng bdo hiém that nghiép”, https://dangcongsan.
vn/bao-hiem-xa-hoi-bao-hiem-y-te-vi-an-sinh-xa-hoiftin-tuc/de-xuat-sua-doi-quy-dinh-ve-tien-luong-lam-can-cu-dong-bao-hiem-that-

nghiep-620509.html, truy cap ngay 02/11/2024.
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Theo Quyét dinh sb 17/2021/QBD-TTg ngay 31/3/2021 cla
Thd twéng Chinh phi quy dinh mic hd tro hoc nghé déi véi
ngudi lao dong tham gia bao hiém that nghiép thi pham vi hd
tro' con khé hep (chi hé tro hoc nghé méi, chura bao gém hd
tror 4o tao, bdi dwdng, nang cao trinh dd k§ nang nghé), mirc
hé tro' con han ché, chura dap (g nhu cau thuc té, chicd y
nghfa trang tréi mot phan hoc phi clia co’ & day nghé; trong
treong hop ngwdi lao dong d6 khong thudce dién dwgc hwdng
tro cAp that nghiép thi mic tro cAp ndy cang tré nén “eo hep’,
nguoi that nghiép hoan toan khdng c6 su hd tror chinh séch
nao khac @& bao dam chi phi sinh hoat trong qua trinh hoc
nghé. Diéu nay khién cho quyén loi hé tro hoc nghé chua thue
s thu hit sw quan tam clia ngudi lao dong, tham chi dan dén
tinh trang “nhiéu ngudi that nghiép khdng mudn hoc nghé ma
chi muén hudng tro cap’™.

Ther tu, d6i voi quyén loi hé tro dao tao, bdi dudng,
nang cao trinh do ki nang nghé dé duy tri viéc lam cho
ngudi lao dong.

-Khoan 1 Diéu 47 Luat Viéc [am ndm 2013 va mot s6 vin
bén huéng dan quy dinh diéu kién nguoi st dung lao dong
hudng ché d6 ho tro' dao tao, bdi dwdng, nang cao trinh d6
ky ndng nghé dé duy tri viéc lam cho ngudi lao dong nhung
kha chét ché, khién cho ngudi st dung lao dong khé cé kha
nang dap (ng dé thu hudng quyén loi. Trong d6, trudng hop
ngudi lao dong “gap khd khan do suy gidm kinh t& hodc vi ly
do b4t kha khang budc phai thay ddi co' cau hodc cong nghé
san xuét, kinh doanh” chwa ddng b voi quy dinh vé viéc
ngudi st dung lao dong phai xay dwng va thure hién phuong
an st dung lao dong trong trwémg hop thay d6i co' ciu, cong
nghé hodc vi ly do kinh té theo quy dinh tai Diéu 42 B luat
Lao dong nam 2019. Tinh dén cudi thang 3/2024, c6 66 don
vi duorc hd tror 38,87 ty dong tir ngudn Qui BHTN dé dao tao,
duy tri viéc [am cho 8.230 ngudi lao dong, song sb doanh
nghiép dwoc hé tro con thap®.

2. Kién nghi hoan thién phap luat vé viéc tham gia va
hwéng bao hiém thét nghiép

2.1. Hoan thién quy dinh vé viéc tham gia bao hiém
that nghiép

Thir nhét, vé d6i twong tham gia BHTN, cn mé rong
ddi twong bat budc tham gia BHTN gdm ngui lao dong cé
giao két hop ddng lam viéc, hop dong lao dong khong xac
dinh thoi han hoac hop d?)ng lao ddng xac dinh thdi han
tlr 01 thang tré 1&n; ddng thoi, cho phép tham gia BHTN
(c4 thé theo hinh thirc tw nguyén) ddi véi nhiing ngudi lao
dong trong khu vuc phi chinh thirc nhung cé thu nhap 6n
dinh, thuwdng xuyén, co khad nang bao dam nghia vu déng
phi tham gia d& c6 co' hdi hwéng thu quyén loi khi ¢6 rii ro
viéc lam.

Thir hai, vé& mirc phi tham gia BHTN, diéu chinh quy dinh
mirc déng BHTN, thay vi an dinh mrc 1% bang murc “t6i da
1%’ dé tang tinh linh hoat trong qué trinh thwc hién, Chinh
pht dwoc thuan loi hon trong diéu hanh chinh sach tiy theo
diéu kién kinh té - xa hoi tieng thoi ky; dong thdi, stra dbi quy
dinh v& tién lwong lam can ctr dong BHTN phu hop véi tinh
than Nghj quyét s6 27-NQ/TW va théng nhét, dong bd véi
Luat Bao hiém xa hoi nam 2024.

2.2. Hoan thién quy dinh vé quyén loi hwéng béo
hiém that nghiép

Mot I, dbi véi quyén loi tror cAp that nghiép.

- Thiét ké diéu kién, mirc hudng tro cAp that nghiép co
sw phan hda céc truong hop theo nguyén nhan dan dén
th&t nghiép clia ngudi lao dong trong viéc xac dinh quyén
loi hudng tro' cAp thét nghiép; bdo dam BHTN duoc thuc
hién giai quyét van @& an sinh xa hdi ding déi twong va hop
ly hon.

- Stra di, bd sung quy dinh vé trudng hop khong duoc
hudng tién tro' cAp that nghiép theo hudng khi chdm dit hop
ddng lao déng hodc hop dong lam viée @& hudng tro cAp mét

5. L& Tuyét (2024), “Dé xuét ting mirc hé tro hoc nghé cho ngudi thét nghiép”, https:/ivnexpress.net/de-xuat-tang-muc-ho-tro-hoc-

nghe-cho-nguoi-that-nghiep-4792667.html, truy cép ngay 03/11/2024.

6. Nhat Duong (2024), “Doanh nghiép van kho tiép cén chinh séch hé tro dao tao lao dong’, https:/ivneconomy.vn/doanh-nghiep-
van-kho-tiep-can-chinh-sach-ho-tro-dao-tao-lao-dong.htm, truy cap ngay 02/11/2024.
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stic lao dong hang thang thi ngudi lao dong van dworc chi tra
quyén loi tro' cAp thét nghiép.

- Stra ddi quy dinh v& mirc hudng tro' cAp that nghiép toi
da d6i v&i ngudi lao dong thude ddi twong thuc hién ché do
tién lwong do Nha nuéc quy dinh bao dam phu hop véi chil
trvong bd mirc lwvong co sé theo Nghi quyét s6 27-NQ/TW.

Hai I3, @6i v&i quyén loi hé tror tw van, gidi thidu viéc lam.
Stra d6i, bd sung quy dinh theo huwéng tao diéu kién thuan loi
vé ngudn nhan lyc, kinh phi, co' ché t chire thurc hién hoat
ddng BHTN ctia cac trung tam dich vu viéc lam; qua do, bao
dam quyén loi hd tror tu van, giéi thidu viéc lam clia ngudi lao
dong mot cach thuc chét.

Ba I3, @i v&i quyén loi hé tro hoc nghé.

- B6 sung trudng hop khong dwoc hé tro' hoc nghé
gdm: Ngudi lao dong bi x Iy ky luat sa thailbudc théi viec
dé bao dam hé tro' dung déi twong theo tinh than chung
clia chinh séach.

- Tang murc hd tro hoc nghé cho ngudi lao ddng mét viéc
lam @& ho yén tam tham gia hoc nghé; mé rong ndi dung hé tro
bao gdm ca céc chi phi tham gia cac khda d&o tao, bdi dudng,
nang cao trinh d6 kj ndng nghé va khoan hé tror chi phi khac
(sinh hoat phi...) trong thdi gian tham gia cac khéa hoc do;
ddng thoi, xem xét stra d6i tn ché d6 *hd tro hoc nghé” thanh
“hd tror d&o tao, bdi dwdng, nang cao trinh d6 k§ ndng nghé” dé
phu hop véi pham vi ndi dung duoc diéu chinh.

Bén Ia, dbi voi quyén loi hd tro' dao tao, bdi duéng,
nang cao trinh d6 k§ ndng nghé dé duy tri viéc lam cho
nguwoi lao dong.

Stra d6i diéu kién hd tro' d&o tao, bdi duéng, nang cao
trinh @6 k§ ndng nghé dé duy tri viéc [am cho ngui lao dong
theo huéng tao thuan loi hon cho doanh nghiép tiép can chinh
sach, quy dinh rd ngudi stk dung lao dong duwgc hé tro khi gap
kho khan trong trwémg hop thay dbi co' cau, cong nghé hodc vi
ly do kinh t& theo quy dinh clia phap luat lao déng.

Két luan

Trong bdi canh yéu cau mai vé thé ché héa cac quan
diém, dudng 16i, chinh sach ctia Dang va Nha nuéc; bao
dam tinh thong nhét, ddng bd ctia hé théng phap luat va phu

hop cac tiéu chudn, thong I&, cam két quéc té; thuc trang va
xu hwéng thi trwdng lao ddng Viét Nam; nang cao nang luc,
hiéu qua quan Iy nha nwéec... dit ra nhu cau cAp thiét siva
ddi, bd sung chinh sach BHTN néi riéng, Luat Viéc lam nam
2013 néi chung. Hién nay, Dy thdo Luét Viéc lam (stra dbi)
da dwoc xay dwng va dang trong qua trinh hoan thién qua
céc khau lay y kién, thdm dinh. Noi dung Dy thdo Luat méi
nhét da khac phuc mot sé ton tai trong cac quy dinh vé tham
gia va huwdng BHTN nhw da phan tich, luan gidi & trén. Viéc
nghién ctru day @0, toan dién nhitng van dé lién quan sé bd
sung co' s&, tién dé tiép tuc hoan thién Dw thdo Luat dé trinh
Quéc hoi théng qua trong nam 2025 (theo ké hoach), dap
tng t6t hon nhu cau diéu chinh phap luat vé viéc lam, bao
hiém thét nghiép O
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