Hoan thién phap luit vé céng chitng

MOT SO VAN DE CAN LUU Y KHI SUA DOI, BO SUNG
LUAT CONG CHUNG NAM 2014

B TUAN DAO THANH*

au gan 10 nam thuc thi,
bén canh két qua da dat
dudc,
nam 2014 cting boc 16 nhiing bat cap,

Luat Cong ching

vuéng mic nhdt dinh. Do vay, viéc
stia d6i, b6 sung Luat Céng chiing
nam 2014 tré thanh yéu cdu mang
tinh khach quan. Van dé sta d6i, b6
sung Luat Cong chiing nam 2014 dudc
chinh thiic ghi nhan tai Nghi quyét s6
172/INQ-CP ngay 19/11/2020 cua
Chinh phu vé chinh sach phét trién
nghé cong chiing (diém a Muc 1 Phan
1) va Cong dién s6 1079/CD-TTg
ngay 14/8/2021 ctia Thu tuéng Chinh
pht vé viéc ra soat phap luat dé thao
g5 khé khin cho dau tu, kinh doanh
trong diéu kién dich Covid-19 dién
bién phiic tap (Phu luc 6 c6 hai luat
thudc pham vi quan 1y cua Bo Tu phap
l1a Luat Cong chiing nam 2014 va Luat
P4u gia tai san nam 2016 can nghién
ctiu, dé xudt stia do6i, b6 sung). Ngay
14/01/2022, tai Hoi nghi toan quéc

* Phong Céng chitng s6 1 Thanh phé Ha Ngi

Téng két thi hanh Luat Céng chiing
do Bo Tu phap t6 chiic, vin dé stia doi,
b6 sung Luat Cong chting nam 2014
nhan duge su quan tam, tan dong cia
nhiéu dai biéu tham du héi nghi.

Duiéi géc nhin cia mot cong chiing
vien (CCV), trong qua trinh tién
hanh sta d6i, b6 sung Luat Céng
chiing nam 2014, cac nha lam luat
can luu y mot s6 van dé sau:

Thir nhat, xac dinh rd méi quan
hé gitta phap luat cong ching trong
tuong quan so sanh véi phap luat noi
dung c6 lién quan mat thiét dén hoat
dong cong chiing; rang budc trach
nhiém ctia ngudi yéu cau cong chiing
dé1 véi tinh x4c thuc, hop phap cua
giao dich dugc cong chiing.

Sau khi tim hiéu phap luat céng
chiing trong tuong quan so sanh véi
phéap luat noéi dung (dan su, doanh
nghiép, hop tac xa, dat dai, nha d,
kinh doanh bat dong san...), nghién
ctiu cho thay, vé mat ban chat phap
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ly, phap luiat cong ching clng
chinh 14 phéap luat thu tuc. N61 mot
cach cu thé hon, cac vin ban quy
pham phap luat diéu chinh linh vuc
cong chiing hién hanh nhu Luat
Cong chiing nam 2014, Nghi dinh
s6 29/2015/ND-CP ngay 15/3/2015
caia Chinh phu quy dinh chi tiét
va huéng din thi hanh mot s diéu
cua Luat Cong ching (Nghi dinh
s6 29/2015/ND-CP), Théng tu s6
01/2021/TT-BTP ngay 03/02/2021
cua Bo Tu phap quy dinh chi tiét
mot s6 diéu va bién phap thi hanh
Luat Cong ching, ban Quy téc
dao dtc hanh nghé cong chiing
ban hanh kém theo Théng tu s6
11/2012/TT-BTP ngay 30/10/2012
cua Bo Tu phap... chinh 1a “kim chi
nam” cho hoat dong nghé nghiép
cua CCV khi cong chiing giao dich
va phan nao la viéc xac lap, thuc
hién cac giao dich trong linh vuc
d4t dai, nha &, kinh doanh bat dong
san... cua ngudi yéu cau cong chiing.

Khi tham chiéu quy dinh tai
khoan 1 Diéu 2 Luat Céng chiing
nam 2014 véi mot s6 quy dinh c6 lién
quan nhu khoan 2 Diéu 38 Luat Hon

nhén va gia dinh ndm 2014, diém d
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khoan 3 Diéu 27 Luat Dat dai ndm
2024, Diéu 164 Luat Nha & nim
2023, diém d khoan 1 Diéu 16 Luat
Kinh doanh bat déng san nam 2023,
c6 thé thdy, dudng nhu phap luat noi
dung va phap luat thu tuc c¢6 quan
hé tuong hd 1an nhau, nhiing quy
dinh cta phap luat noi dung c6 thé
rat hoan hdo, tién bo nhung néu nhu
khong c6 quy trinh, thu tuc tucng
tng dé thuc hién thi sé din dén tinh
trang thiéu tinh kha thi trén thuc
té. Tuy nhién, phap luat cong chiing
ciing phai dugce thiét ké&, xay dung
bam sat theo quy dinh ctua phap luat
noéi dung c6 lién quan dé bao dam
cho ngudi yéu cAu cong chiing c6 thé
thuc hién dudc cac quyén va nghia
vu dan su (bao gom ca quyén xac 1ap,
thuc hién giao dich dan su) da dugc
phap luat diéu chinh ting linh vuc
cu thé ghi nhan, cho phép hay thua
nhan (Diéu 3, Diéu 4 Bo luat Dan
st ndm 2015). Nghién ctiu cho thay,
phap luat cong chiing can phai thda
man dude hai yéu to sau:

- Phai dua ra dugc nhiing quy
dinh bao quét, mang tinh nén tang
nham tao lap hanh lang phap ly
thong nhat cho viéc két udc, thuc
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hién cling nhu cong chiing tat ca cac
loai giao dich né1 chung. Day ciing
chinh 14 co s6, 1a tién dé quan trong
dé van ban cong chiing, cong cu ghi
nhan y chi ctia mdi bén tham gia xac
lap giao dich va cting 14 san phdm
nghé nghiép ctia CCV, c6 mot gia tri
phap 1y ndi tréi trong tuong quan
so sanh véi gia tri phap ly cua “tu
chiing thu” do cac bén ¢6 lién quan
tu tao lap.

- Bén canh nhiing quy dinh mang
tinh nén tang nhu da néu trén, phap
luat cong chiing cling can phai thiét
ké, xay dung dudc nhiing quy trinh,
thu tuc riéng dé ap dung khi CCV
chting nhan mot s6 loai giao dich
nhat dinh. T4t nhién, nhiing quy
trinh, thu tuc riéng nay ngoai viéc
phai dap tng dudc hau hét nhiing
yéu cAu mang tinh phé quat caa
trinh tu, thu tuc chung con phai tao
lap dude mot co ché kha thi, phu
hgp, tuong thich véi dac trung phap
1y riéng caa giao dich cu thé ma quy
trinh nay huéng téi.

Vé mat nguyén tic, moi giao dich
dugc cong chiing déu duge CCV thuc
hién dua trén su dé nghi ctia nguoi

yéu cau cong chting. Ngudi yéu cau

cong chiing c6 nghia vu xudt trinh
du gidy to can thiét lién quan dén
viéc cong chiing va chiu trach nhiém
vé tinh chinh xac, hop phép cla cac
gidy t6 d6 (khoan 1 Diéu 47 Luat
Cong ching nam 2014). Trong khi
d6, cin ct noi dung khoan 1 Diéu 2
Luat Cong chiing nam 2014, nhiéu y
kién cho rang, CCV phai chiu hoan
toan trach nhiém vé tinh xac thuc,
hdp phéap cua giao dich dudc cong
chting. Diéu 40 Luat Coéng chiing
ndm 2014 quy dinh, CCV khi cong
chting hop dong, giao dich da dugc
soan thao sdn phai cén ci vao bo ho
s0 yéu cau cong chiing do ngudi yéu
cau cong ching xuat trinh (khoan 1);
dé nghi ngudi yéu cau cong ching
cung cdp thong tin, tu minh xac
minh hodc yéu cau giam dinh (khoan
5). Duéi géc do tiép can nay, trong
tuong quan so sanh véi nghia vu cua
nguoi yéu cau cong chiing duge quy
dinh tai khoan 1 Diéu 47 Luat Cong
chiing nam 2014, c6 thé thay, nhom
cha thé nay déng vai trd vo cung
quan trong d61 véi tinh xac thuc, hgp
phap cua giao dich dudc cong chiing.
Tuy nhién, ti thuc té& cong tac ciing
nhu cin ct vao quy dinh cua phap
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luat hién hanh, trong rat nhiéu
truong hop, tinh xac thuce, hgp phap
cua giao dich dudc cong chiing khong
chi phu thudc vao cac gidy to, tai liéu
trong bo hd so yéu cau cong chiing
ma con bi chi phéi bdi cac thong tin
do nguoi yéu ciu céng chiing cung
cip, nhu loai hinh giao dich thuc
su ma cac bén mong mudn giao két,
gia ca thuc su trong hgp dong mua
ban tai san (Diéu 124 Bo luat Dan
su nam 2015)... Pay la cac thong tin
ma chi c6 nguoi yéu cau cong chiing
nam rd, trong khi CCV du ¢6 st dung
bat ky bién phap nghiép vu nao cling
khong thé tim ra dugc su that khach
quan. Do vay, viéc b6 sung quy dinh
nham rang budc trach nhiém cua
ngudi yéu cau cong chiing doi véi
tinh xac thuc, hgp phap cua giao
dich dugc cong chiing 1a diéu hoan
toan can thiét. Né6i cach khac, nguoi
yéu cau cong ching phai hoan toan
chiu trach nhiém truéc phap luat vé
thong tin do minh cung c4p dudc ghi
nhén, thé hién trong ndi dung van
ban cong chiing. Diéu nay phu hdp
v6i cac nguyén tic cd ban caa phap
luat dan su dude quy dinh tai Diéu 3
B6 luat Dan su nam 2015.

B Dan cha va Phap luat

Thir hai, phan biét ré rang gitia
cong chiing va chiing thuec.

Cho dén nay, Viét Nam van chua
x4y dung dude mdt mang ludi té chiic
hanh nghé cong chiing doéng déu,
rong khép trén pham vi toan quéc.
Chinh vi vay, mot s6 hanh vi thudc
linh vuc cong chiing duge phap luat
trao cho nhiing cé quan khac, ma
chti yéu 1a Phong Tu phap huyén,
quan, thi x&, thanh phé thudc tinh
hay Uy ban nhan dan x4, phudng, thi
tran thuc hién (Diéu 5 Nghi dinh s6
23/2015/ND-CP ngay 16/2/2015 cua
Chinh phu vé cip ban sao tit sb goc,
chiing thuc ban sao ti ban chinh,
chiing thuc chii ky va chiing thuc
hop ddéng, giao dich (Nghi dinh sd
23/2015/ND-CP)). Theo do, cac hanh
vi cong chiing nhung khong do CCV
chiing nhan sé duge goi la “chiing
thuc”. Viéc giao lai thAm quyén céng
chting cho mot hay mot s6 ca nhén, co
quan khong phai la CCV hay t6 chtic
hanh nghé cong chiing thuc hién 1a
bién phap can thiét dé bao dam cung
cip loai hinh “dich vu su nghiép céng
cd ban” tai nhiing dia phuong chua
phat trién duge t6 chtic hanh nghé

cong chting. Theo cach tiép can nay,
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viéc phan dinh gitia cong chiing va
chiing thuc chi dua trén tiéu chi duy
nh4t 14 chu thé thuc hién hanh vi
ma khong phai la bat ky mot cin ci
phap ly nao khac. Viéc phan dinh
chinh xac hanh vi cong ching va
chting thuc trén khia canh “pham vi”
ciing 12 mot yéu cau mang tinh tién
quyét khi hoan thién ché dinh cong
chiing, c6 co sé chinh tri, phap 1y ro6
rang. Cu thé, diém 2.3 khoan 2 Phan
II Nghi quyét s6 49-NQ/TW ngay
02/6/2005 ctia B6 Chinh tri vé chién
lugc cai cach tu phap dén nam 2020
néu ro: “Hoan thién ché dinh cong
chiing. Xac dinh r6 pham vi ctia cong
chiing va ching thuc, gia tri phap ly
cua vin ban céng ching. Xay dung
mo6 hinh quan 1y nha nuéc vé cong
chiing theo huéng Nha nuéc chi t6
chtic ¢co quan cong ching thich hgp;
¢6 bude di pha hgp dé ting bude xa
hoi héa cong viee nay”. O thoi didm
hién tai, nghién ctiu cho thay, viéc
phan biét gitia cong chiing va ching
thuc chu yéu dua trén mot s6 khia
canh sau:

- Chu thé thuc hién hanh vi:
Né&u cht thé thuc hién hanh vi cong
chiing duge xac dinh chi c6 thé 1a

CCV (khoan 1 Diéu 2 Luat Cong
chiing nam 2014) thi cha thé thuc
hién hanh vi ching thuc la mot
nhém ngudi c6 thdm quyén dudgc
goi chung 1a “nguci thuc hién ching
thuc” (khoan 9 Diéu 2 Nghi dinh s6
23/2015/ND-CP).

- Trach nhiém phap ly cua CCV
va nguoi thuc hién chiing thuc: Néu
dé xay ra sai s6t khi thuc hién chiic
nghiép, CCV ¢6 thé phai chiu xu
ly ky luat, xtii phat vi pham hanh
chinh, truy cttu trach nhiém hinh
su va boi thuong thiét hai (Diéu 71
Luat Cong chiing nam 2014), trong
khi nguoi thuc hién chiing thuc cé
thé phai chiu xt 1y ky luat, xt phat
vi pham hanh chinh va béi thuong
thiét hai (Pidu 44 Nghi dinh s6
23/2015/ND-CP).

- Trinh ty, thu tuc thuc hién cong
chiing va chtng thuc: Ngoai tru
nhting hanh vi phai tuan thu cung
mot trinh tu, thu tuc, dudi goc do so
sanh mot s6 hanh vi cong chiing va
chiing thuc khéc, c6 thé théy, trong
khi trinh tu, thu tuc cong ching
huéng t61 su chit ché, bao dam su
an toan phap ly thi trinh ty, tha tuc
chiing thuc lai dé cao tinh don gian,

Dan chu va Phap luat
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thuan tién cho ngudi yéu cau chiing
thuc cling nhu ngudi thuyc hién chiing
thuc (Diéu 40, Diéu 41 Luat Cong
chting nam 2014; Diéu 36 Nghi dinh
s6 23/2015/ND-CP). Tham chi, cung
la mot giao dich nhung thu tuc cong
chiing va thu tuc chtng thuc cling
hoan toan khac biét (Diéu 18 Nghi
dinh s6 29/2015/ND-CP).

- Phi cong chiing va phi chiing
thuc: Ngoai trit mot s6 truong hop
¢6 mic thu phi tuong duong, c6 thé
thdy, trong nhiing trucéng hgp nhat
dinh, mtc phi cong ching cao hon
phi chiing thuc (Diéu 4 Thong tu s6
257/2016/TT-BTC ngay 11/11/2016
cua Bo Tai chinh quy dinh mtec thu,
ché do thu, ndp, quan ly, st dung
phi cong chiing; phi ching thuc; phi
thdm dinh tiéu chudn, diéu kién
hanh nghé coéng chtng; phi thim
dinh diéu kién hoat dong Vin phong
cong chiing; 1& phi c4p thé CCV, dudge
stia d6i, b6 sung mot s6 diéu theo
Théong tu s6 111/2017/TT-BTC ngay
20/10/2017 ctia Bd Tai chinh; Diéu 4
Thong tu s6 226/2016/TT-BTC ngay
11/11/2016 cua Bo Tai chinh quy
dinh mtc thu, ché d6 thu, ndp, quan
1y va st dung phi ching thuc).
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Nghién ctiu cho thdy, mot s6 van
ban quy pham phap luat diéu chinh
linh vuc dan sy (linh vuc c6 lién
quan mat thiét dén hoat dong cong
ching néi chung hay cong ching
giao dich néi riéng) thuong st dung
thuat ngt phap ly “cong ching” va/
hoéc “chiing thuc”. Don ct, Diéu 14
Phap 1énh Thiia ké ndm 1990; Diéu
13 Phap lénh vé Hop déng dan su
nam 1991; Diéu 133 Bo luat Dan su
nam 1995; Diéu 124 Bo luat Dan su
nam 2005; Diéu 116 Bo luat Dan su
nam 2015... Nghién ctu né1 dung
nhiing diéu luat néu trén, cé thé
thay, trén phuong dién phap luat
noi dung diéu chinh linh vuc dan su
qua ting thoi ky, cac nha lam luat
khong c6 su phan dinh, tach bach
mot cach ro rang gitta hanh vi cong
ching va hanh vi chiing thuc. Nhu
vay, néu tiép can dudi géc do nay,
phap luat dan su c6 xu huéng dong
nhat gitia cong chiing va ching thuc
v61 tu cach cung la “hinh thtc giao
dich dan su”.

Hién nay, pham vi cong chiing va
pham vi chtng thuc (cu thé hon la
nhiing viéc ma CCV hoidc ngudi ¢
thdm quyén ching thuc dude phép
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thuc hién) chua duge phan dinh
mot cach ro rang. Can c Luat Cong
chting nidm 2014 va Nghi dinh s6
23/2015/ND-CP, c6 thé thdy, pham
vi cong chiing va ching thuc co
nhiéu diém trang nhau, dé nhan
thay nh4t 1a hanh vi chtng thuc ban
sao ti ban chinh (Muc 2 Chuong II
Nghi dinh s6 23/2015/ND-CP) va
chiing thuc chii ky trong gidy to, vin
ban (Muc 3 Chuong II Nghi dinh s6
23/2015/ND-CP). S§ di ¢6 tinh trang
nay 1a do phap luat diéu chinh linh
vuc cong chiing va chiing thuc cho
phép CCV dugc thuc hién hai hanh
vi chiing thuc néu trén (Diéu 77
Luat Cong chiing nam 2014; khoan 4
Didu 5 Nghi dinh s6 23/2015/ND-CP).
Trong mot s6 truong hop xac dinh,
cac nha lam luat cting khong dua ra
duge co s6 phap 1y dé phan dinh ro
nét nhu thé nao la céng ching ban
dich (Diéu 61 Luat Coéng chiing nim
2014) va ching thuc chit ky nguosi
dich (Muc 4 Chuong II Nghi dinh
s6 23/2015/ND-CP), trong khi vé
mat nguyén tic, hai loai hinh dich
thuat néu trén déu co gia tri st dung
nhu nhau (khoan 5 Diéu 647 Bo luat
Dan su ndm 2015; khoan 3 Diéu 2

Nghi dinh s§ 123/2015/ND-CP ngay
15/11/2015 cua Chinh phu quy dinh
chi tiét mot s6 diéu va bién phép thi
hanh Luat Ho¢ tich...). Trong khi do,
ciing khong c6 su khac biét vé gia tri
chiing ct cua vén ban cong chiing va
van ban ching thuc. Cu thé, tai diém
¢ khoan 1 Diéu 92 Bo luat T6 tung
dan sy nam 2015 quy dinh, nhiing
tinh tiét, su kién da dudc ghi trong
vin ban va duge cong chiing, chiing
thuc hgp phap 1a nhiing tinh tiét, su
kién khong phai chiing minh. Ngoai
ra, khi xac dinh cac nguyén tic xay
dung, ban hanh vén ban quy pham
phap luat, tai khoan 1 Diéu 5 Luat
Ban hanh vén ban quy pham phéap
luat ndm 2015 (stia ddi, bé sung ndm
2020) néu ro, viéc xay dung, ban
hanh van ban quy pham phap luat
phéi bdo dam tinh hop hién, tinh hop
phap va tinh théng nhat ctia van ban
quy pham phép luat trong hé thong
phap luat (khoan 2 Diéu 35 Nghi
dinh s6 23/2015/ND-CP). Nhu vay,
viéc phan biét cong ching va chiing
thuc dua trén xac dinh pham vi cing
nhu trinh ty, thu tuc thuc hién ting
loai cong viéc nay nhu hién nay la
chua thuc su thuyét phuc.

Dan chua va Phap luat IEX
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Thit ba, xay dung co ché phap ly
ro rang, cu thé dé ca nhan, doanh
nghiép thuc hién quyén dudc phap
luat ghi nhan. Cu thé:

- Xac dinh rd co ché dai dién trong
mot s6 truong hop nhat dinh: Theo
Diéu 613 Bo luat Dan su nam 2015,
@€ dugc hudng thita k&, ca nhan phai
dap tng mot trong hai tiéu chi sau:
(i) Phai con séng vao thdoi diém md
thtta ké?; (il) Sinh ra va con song
sau thoi diém md thia k& nhung da
thanh thai truée khi ngudi dé lai di
san chét. Pé huéng din tinh hudng
dién ra theo tiéu chi tht hai, khoan
1 Diéu 660 Bo luat Dan sunam 2015
quy dinh: “Khi phan chia di san, néu
c6 ngudi thita k& cing hang da thanh
thai nhung chua sinh ra thi phai
danh lai mét phan di san bang phan
ma ngudi thiia k& khac duge hudng
dé néu ngudi thita k& 6 con séng khi
sinh ra dudc hudng; néu chét trudec
khi sinh ra thi nhiing nguodi thiia ké
khéac duge hudng” va dé “lugng hoa”
dugc yéu t6 “da thanh thai nhung
chua sinh ra”, CCV can tham khao
quy dinh vé xac dinh cha, me tai
Diéu 88 Luat Hén nhan va gia dinh
nam 20143 Nhu vay, dé c6 thé tién

I} Dan cha va Phap luat

hanh “phan chia di san” trong tinh
hudéng da dudc du liéu tai khoan 1
Diéu 660 Bo luat Dan su nam 2015,
CCV ciing nhu nhiing c4 nhén, t6
chtc c6 lién quan can phai xac dinh
dugce hai no1 dung sau:

+ Sinh ra va con séng duge hiéu
nhu thé nao? Tai khoan 3 Diéu 30 Bo
luat Dan su ndm 2015 quy dinh: “Tré
em sinh ra ma séng dugc tit hai muoi
bon gid tré 1én méi chét thi phai duge
khai sinh va khai ti; néu sinh ra ma
song dudi hai muoi bon gid thi khong
phai khai sinh va khai tu, trit trudng
hop cha dé, me dé c6 yéu cau™. Duéi
géc nhin cia mot CCV va can ci vao
nodi dung khoan 1 Diéu 40 va doan 2
khoan 2 Diéu 57 Luat Cong chiing
niam 2014, ¢6 thé thiy, trong qua
trinh tac nghiép, CCV chu yéu dua
va0 bo ho sd yéu cau cong chiing do
nguoi yéu cau cong chiing xuit trinh
dé kiém soat tinh xac thuc, hop phap
cua giao dich can cong chiing, trong
d6 co cac gidy to, tai liéu chiing minh
quan hé thia k&€ (Muc 1 va Muc 7
Chuong II Luat Ho tich ndm 2014).
Nhu vay, van dé tré em sinh ra va
con sdng tit hai muoi bén gio tré 1én

hoan toan khong can ban cai, nhung
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do1 véi tré em sinh ra va con song
dudi hai muoi bon gio, dudng nhu
kha ning dugc hudéng thiua ké cua
déia tré ldc nay lai hoan toan phu
thudc vao viéc cha dé, me dé co yéu
cau dang ky khai sinh va khai tii cho
dtia tré d6 hay khong.

+ Co ché dai dién cho daa tré
chua dugc sinh ra: Khoan 1 Diéu
134 Bo luat Dan su nam 2015 quy
dinh: “Dai dién la viéc ca nhan, phap
nhan (sau day goi chung la nguci dai
dién) nhan danh va vi 1¢i ich cua ca
nhan hodc phap nhan khac (sau day
goi chung 1a nguoi duge dai dién)
xac lap, thuc hién giao dich dan su”.
Nhu vay, trong tinh huéng duge du
lidu tai khoan 1 Diéu 660 Bo luat
Dan su ndm 2015, co ché dai dién sé
khong duge mac nhién ap dung, bdi
18, lic nay, dia tré chua dugc sinh
ra khong phai 12 mot “c4 nhan” theo
ding nghia (Diéu 16 Bo luat Dan
su nidm 2015; Luat Hién, 14y, ghép
mo, bd phan co thé ngudi va hién,
14y xac nidm 2006; Nghi dinh s6
56/2008/ND-CP ngay 29/4/2008 cua
Chinh pht quy dinh vé t6 chtc, hoat
dong cua Ngan hang mé va Trung

tam diéu phéil quoc gia vé ghép bod

phan co thé ngudi, duge stia d6i, b
sung mot s6 diéu theo Nghi dinh sd
118/2016/ND-CP ngay 22/7/2016
ctia Chinh phu...). Trong khi d¢, dé
c6 thé tién hanh phén chia di san
trong tinh huéng néu trén, yéu cau
tién quyét 1a phai c6 mot ca nhan
hoic phap nhan dtng ra dai dién dé
bdo vé quyén va lgi ich hgp phéap cho
dta tré chua dugc sinh ra.

- Dia diém xac lap giao dich va
dia diém cong ching: Theo quy dinh
tai khoan 1 Diéu 2 Luat Cong chiing
nam 2014, dia diém cong chiing chinh
14 noi CCV chiing nhan tinh xac thuc,
hop phép cua giao dich dudc xac lap
bang hinh thic van ban. C6 thé khing
dinh ring, quy dinh vé dia diém cong
chiing da tré thanh mot quy dinh
mang tinh chéit truyén théng trong
phap luat diéu chinh linh vuc bg trg tu
phéap tai nuée ta (Piéu 9 Nghi dinh s6
75/2000/ND-CP ngay 08/12/2000 cua
Chinh phu vé cong chiing, chiing thuc
(Nghi dinh s6 75/2000/ND-CP); Didu
39 Luat Cong chiing nam 2006...). D61
chiéu noi dung quy dinh tai Diéu 44
Luat Coéng chiing nim 2014 vé dia
diém cong ching véi quy dinh tai
khoan 8 Diéu 40 Luat Cong chiing
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nam 2014, c6 thé thdy, dia diém
cong chting c6 moi lién hé rat mat
thiét v6i dia diém giao két hgp dong
néi chung hay dia diém xac 1ap hanh
vi phap 1y don phuong néi riéng®.
Lién quan dén van dé nay, Diéu 399
B0 luat Dan su nam 2015 quy dinh:
“Dia diém giao k&t hgp dong do cac
bén thoa thuan; néu khong cé thoa
thuan thi dia diém giao k&t hgp
dong 14 noi cu trd cia ca nhan hodc
tru sd cua phap nhan da dua ra dé
nghi giao két hgp dong”. Ngoai ra,
cac nha lam luat con truc tiép hodc
gian tiép dua ra nhiing quy dinh vé
dia diém xac lap di chdc, mot hanh
vi phap ly don phuong mang tinh
phé quat, nhu Diéu 636 Bo luat Dan
sunidm 2015 quy dinh vé thu tuc lap
di chic tai t6 chtic hanh nghé cong
chiing hoac ij ban nhan d4n c4p x4,
Diéu 639 Bo6 luat Dan su ndm 2015
quy dinh vé di chic do CCV 1ap tai
chd 8... Nhu vay, c6 thé khiang dinh
rang, dia diém giao két hop déng néi
chung hay dia diém xac 1lap hanh vi
phap ly don phudng néi riéng dudc
phéap luat dan su quy dinh mot cach
tuong d61 mém déo, dua trén: (i) Su

tu do, tu nguyén thoa thuan cua cac
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bén tham gia két udc; (i1) Noi cu tra
hay tru sé cia bén da dua ra dé nghi
giao két hgp dong; (iii) Quy dinh cta
phéap luat c6 lién quan dd1 véi tiing
truong hop cu thé. Tuy nhién, phap
luat cong ching lai c¢6 cach thic
tiép can chit ché hon khi xac dinh
dia diém cong chtng. C6 ¥ kién cho
rang, cach thiic quy dinh nhu hién
tai lam cho quy dinh cua phéap luat
noi dung (Bo luat Dan sy nam 2015)
va phap luat tha tuc (Luat Coéng
chiing nam 2014) chua c6 su nhit
quan. Nghién ctu cho thay, nhan
dinh trén xu4dt phat t& viéc phap
luat hién hanh khong tach bach mot
cach ro rang gita thoi diém giao
két hop dong (khoan 4 Diéu 400 Bo
luat D4an su ndm 2015) va thoi diém
cong ching (khoan 1 Diéu 5 Luat
Cong chiing nam 2014), cho du thoi
diém cong ching ludn phai dién ra
sau thoi diém giao két hgp ddéng néi
chung hay thoi diém xac 1ap hanh vi
phap 1y don phuong néi riéng. Tham
chi, trong mot s6 tinh hudéng nhit
dinh, phap luat dan su hién hanh
ciing khong xac dinh rd dia diém ca
nhan xac 1ap hanh vi phap ly don
phuong, ciing nhu dia diém c4 nhan
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c6 thAm quyén thuc hién viée “xéc
nhan” hodc “chting nhan” hanh vi
phap ly don phuong d6. Minh chiing
ro nét nhat cho nhin dinh trén
chinh 12 n6i dung quy dinh tai Diéu
638 Bo luat Dan sunam 2015 liét ké
cac “di chic bang van ban c6 gia tri
nhu di chic duge cong ching hoac
chiing thuc”.

Nghién ctiu cho thiy, viéc danh
ddng gitia dia diém cong ching va
dia diém xac 1ap giao dich nhu cach
thiic quy dinh hién nay phan nao da
han ché quyén tu do, tu nguyén thoa
thuan vé dia diém giao két hop ddng
ctia ca nhén, t6 chtic theo quy dinh
ctia phéap luat dan su. Dé giai quyét
van dé thiéu tuong thich, khong phu
hgp gitia quy dinh ctia phap luat hién
hanh vé dia diém cong chtng trong
tuong quan so sanh véi dia diém xac
lap giao dich, cdn phai minh dinh
duge thoi diém cong ching va thoi
diém giao k&t hop dong hay thoi diém
xac 1ap hanh vi phap ly don phuong.
Theo cach thtc tiép can nay trong
tuong quan so sanh véi trinh ty, thu
tuc cong chiing dugdc quy dinh tai
Diéu 40, Diéu 41 Luat Céng chiing
nam 2014, dia diém cong ching duge

hiéu 1a noi CCV “ky va déng d4u caa
t6 chiic hanh nghé cong ching”, tic
1a dia diém dién ra thoi diém cong
chiing (khoan 1 Diéu 5 Luat Coéng
chiing ndm 2014). Tuong tu nhu vay,
can ct ndi dung Tiéu muc 1 Muc
7 Chuong XV B0 luat Dan su nam
2015, dia diém giao két hop dong
(mot trong hai “bién thé” cta giao
dich dan su) bang van ban chinh 1a
dia diém ma t&t ca cac bén hay ting
bén tham gia giao két “ky vao vin
ban hay bang hinh thitic chdp nhan
khac duge thé hién trén vin ban”
(biéu 399, Diéu 400 Bo luat Dan su
nam 2015 dudi géc do6 so sanh, doi
chiéu véi khoan 1 Diéu 2 Luat Cong
chiing nam 2014).

Lién quan dén noi dung khoan 2
Diéu 44 Luat Cong chiing nim 2014,
14 van dé vé cach thic dé “ngusi dang
bi tam gii, tam giam, dang thi hanh
an phat ti” c6 thé xac lap giao dich
duge cong ching®. O thdi diém hién
tai, duong nhu phap luat vé tam gifi,
tam giam, thi hanh 4n phat tu... chi
cho phép nguosi dang bi tam git, tam
giam, thi hanh an phat tu dugc phép
“thuc hién giao dich” da dudgc giao
két ma khong dugc phép “xac lap”
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giao dich méi (diém e khoan 1 Diéu
9 va khoan 3 Diéu 19 Luat Thi hanh
tam git, tam giam nim 2015; diém
e khoan 1 Diéu 27 Luat Thi hanh
an hinh sy nam 2019). Bén canh do,
nhiém vu va quyén han cua nhiing
cd quan hiiu quan nhu co quan diéu
tra, Vién kiém sat, Toa 4n, cd s6 giam
giti... khi nguci dang bi tam giti, tam
giam, dang thi hanh an phat tu tién
hanh xac lap giao dich cling chua
dudc quy dinh mot cach ro rang, cu
thé, ngoai trit noi dung khoan 3 Diéu
29 Luat Can cuéc nam 2023 quy
dinh: “Trong thdi gian bi giti thé cin
cudc, 6 quan git thé cidn cudc xem
xét cho phép nguoi bi giti thé cin
cuéc quy dinh tai khoan 2 Diéu nay
st dung thé cin cuée cia minh dé
thuc hién giao dich, thuc hién quyén,
loi ich hop phap””. Chinh vi vay, dé
cho nguci dang bi tam giti, tam giam,
dang thi hanh an phat tu ¢6 thé xac
lap giao dich trong thuc té& (khoan 2
Diéu 14 Hién phap ndm 2013), phap
luat cong chiing can dua ra quy dinh
rd rang vé trinh ty, thu tuc ap dung
trong truong hdp nay, cting nhu
trach nhiém cu thé cta tiing co quan

N 2 2 P A s 1A
nha nudc ¢6 tham quyén cé lién quan
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(cd quan diéu tra, Vién kiém sat, Toa
an, cd sO giam git).

- Nguoi lam chiing va ngudi phién
dich: Pay 1a hai nhém nguoi ¢6 vai
tro rat quan trong trong qua trinh tac
nghiép cua CCV, nhat 1a v6i nhiing
truong hop phap luat quy dinh bét
budc phai ¢6 nguoi lam ching va
nguoi phién dich. Tai khoan 2 Diéu
47 Luat Coéng chiing nam 2014 quy
dinh: “Trudng hop ngudi yéu cau
cong ching khong doc duge, khong
nghe duge, khong ky, diém chi dude
hodc trong nhiing truong hgp khac
do phap luat quy dinh thi viéc cong
chiing phai c¢6 nguoi lam ching.
Nguoi lam chiing phai 12 ngusi ti
dt 18 tudi trd 1én, ¢6 ning luc hanh
vi dan su day du va khong c6 quyén,
loi ich ho#c nghia vu lién quan dén
viéc cong ching. Nguoi lam ching
do ngudi yéu ciu cong chiing moi,
néu ngudi yéu cau cong chiing khong
moi duge thi CCV chi dinh”, trong
khi d6, “truong hop ngudi yéu cau
cong chiing khong thong thao tiéng
Viét thi ho phai c6 ngudi phién dich.
Ngudi phién dich phai 1a ngudi tit d&
18 tudi tré 1én, c6 nang luc hanh vi
dan su day du, thong thao tiéng Viét
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va ngdn ngii ma ngudi yéu cau coéng
chiing st dung. Ngudi phién dich do
ngudi yéu cau céong chiing moi va
phai chiu trach nhiém truéc phap
luat vé viéc phién dich ctia minh”
(khoan 3 Diéu 47 Luat Cong chiing
nam 2014).

+ Vé nguoi lam chiing, theo
khoan 2 Diéu 47 Luat Cong chiing
nam 2014, cac nha lam luat da
dua ra quy dinh vé cac khia canh:
(1) Cac truong hgp phai c6 nguoi lam
chtng; (ii) Tiéu chudn ciia ngudi
lam ching; (i11) Cach thic xac dinh
nguoi lam chiing.

Tu thuc t& cudc song ciing nhu
cin c vao quy dinh cua phap luat
hién hanh, c6 thé thdy, co ché st
dung nguci lam ching xuidt hién
trong rat nhiéu linh vyc khac nhau:
Diéu 77 B6 luat T6 tung dan su ndm
2015, Diéu 66 Bo luat T tung hinh
st nam 2015 (stia d61, b sung ndm
2021), Diéu 62 Luat T6 tung hanh
chinh ndm 2015, Diéu 88 Luat Thi
hanh 4n dan su nam 2008 (sta doi,
b6 sung nam 2014), Piéu 16 Luat
Ho tich nam 2014... Tt noi dung
nhiing diéu luat néu trén, c6 thé
nhan thay: (1) Co ché st dung nguoi

lam chiing hién dién trong rat nhiéu
linh vuc khac nhau nhung ndi troi
nhat 14 trong hoat dong té tung; &
mot s6 truong hop nhat dinh, viée st
dung nguodi lam chiing phai duge ap
dung theo quy dinh cua phép luat;
(i1) Nhin mot cach khai quat nhAt,
c6 thé chia ngudi lam chtng thanh
hai nhém: Nhém nguoi lam chiing bi
dong (do biét duge su viéc nén duge
moi lam chiing) va nhém nguoci lam
chiing chu dong (duge moi dén dé
lam chting trong mot s6 truong hop
nhat dinh); (iii) Mot s6 quy dinh c6
lién quan dén nguoi lam chiing nhu:
Tiéu chudn cta ngudi lam chiing,
nhiing truong hgp khong duge lam
chiing, cach thic triéu tap nguci lam
chiing; quyén va nghia vu cua nguodi
lam chiing... cing da dugc phap luat
thuc dinh ghi nhan mot cach ro rang.

Ngoai ra, trong mot s6 dao luat
chuyén nganh cting xu4t hién mot vai
ca nhan c6 chiic ning gan giong nhu
nguoi lam chiing chu dong nhung lai
dugc goi dudi mot danh xung khac,
nhu ngudi chiing kién (Diéu 67 Bo
luat T6 tung hinh sy nam 2015, dudc
stia d61, b sung nam 2021 (B6 luat
T6 tung hinh su ndm 2015)).

Dan cha va Phap luat IEl
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+ Vé nguoi phién dich, tuong tu
nhu cach thtic dua ra quy dinh vé
nguoi lam chiing, khi dé cap dén
ngudi phién dich, khodn 3 Diéu 47
Luat Cong chtng ndm 2014 tap trung
vao ba yéu t6 sau: (i) Truong hgp phai
¢6 ngudi phién dich; (i) Tiéu chuin
cua nguoi phién dich; (iii) Cach thtc
xac dinh nguoi phién dich.

Khong chi hién dién trong phap
luat cong chiing, cd ché st dung nguoi
phién dich cting xuit hién trong
nhiéu quy dinh ctia phap luat thuc
dinh, nhat 14 phap luat t6 tung dan
su (Diéu 81 Bo luat Té tung dan su
nam 2015), t6 tung hinh su (Diéu 70
B0 luat T¢ tung hinh su nam 2015),
t6 tung hanh chinh (Diéu 64 Luat T6
tung hanh chinh nam 2015)... Tu do,
c6 thé thdy, ngudi phién dich (va c6
thé bao gém ca ngudi dich thuat) 6
mét s6 dic trung sau: (i) Tiéu chuin
cd ban va quan trong nh4t ctia ngudi
phién dich chinh 1a phai thong thao
tiéng Viét va ngén ngii can dich;
(1) Cac nha lam luat cting dua ra
mét s6 quy dinh nham bao dam tinh
khach quan, trung thuc ctia nguoci
phién dich; (iii) Buéc dau, cac nha

lam luat cting c¢6 xu huéng phan
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dinh, tach bach gitta ngudi dich néi
va nguoi dich viét.

Khi tién hanh sta d6i, b6 sung
quy dinh cua phap luat cong ching
c6 lién quan dén ngudi lam chiing
va nguoi phién dich, can luu ¥ mot
s6 van dé nhu: () Quy dinh cu thé
quyén han va nghia vu ctia ca nhan
v6i val tro 1a ngudi lam chiing hoéc
ngudi phién dich; phin biét rd chtc
nang, nhiém vu ctua hai nhém ngudi
nay trong hoat dong cong chiing;
(i1) Xac dinh rd nhiing trucong hgp
phai c¢6 ngudi lam ching va/hodc
nguoi phién dich, ciing nhu méi
quan hé phap ly gitia hai nhém nguoi
nay trong tiing truong hop cu thé;
(iii) Cho phép trong mot so truong
hgp xac dinh, nguci lam ching
duge bidu dat ¥ chi thay cho ngudi
dugc lam chiing (khoan 2 Diéu 189
Bo luat T6 tung dan su nam 2015;
khoan 5 Diéu 630 Bo luat Dan su
nam 2015), diéu nay sé tao diéu kién
cho nhiing ngudi yéu thé trong xa
hoi c6 thé tham gia xac lap giao dich;
(iv) M6 rong pham vi nhiing trucng
hdp duge phép st dung ngusi phién
dich (khoan 2 Diéu 81 Bj luat T6
tung dan sy nam 2015).
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Thit tu, bao dam tinh thong nhat,
phu hgp, tuong thich gitia cac quy
dinh cta phéap luat cong chiing véi
nhau hay gitia quy dinh caa phap
luat cong chiing véi quy dinh tai cac
dao luat khac c6 lién quan.

- Thoi diém c6 hiéu lyc cta vin
ban cong chiing trong tucng quan so
sanh véi thoi diém c6 hiéu luc cua
giao dich: V& ban chat phap ly, vin
ban céng chiing chinh 13 giao dich
da duge CCV chiing nhan (khoan 4
Diéu 2 Luat Cong chting ndm 2014).
Khi dé cap téi hiéu luc cia hop dong,
Diéu 401 Bo luat Dan sy nidm 2015
quy dinh: “1. Hgp dong dugc giao két
hop phap ¢6 hiéu luc tit thoi diém
giao két, tru truong hop c6 thda
thuan khac hoac luat lién quan c6
quy dinh khac; 2. T thoi diém hgp
dong c6 hiéu luc, cac bén phai thuc
hién quyén va nghia vu déi véi nhau
theo cam két. Hop ddng chi c6 thé
bi sta déi hodc huy bé theo thoa
thuan cua cac bén hoidc theo quy
dinh cta phép luat”’; khoan 4 Diéu
400 Bo luat Dan sy nam 2015 quy
dinh: “Thoi diém giao két hop dong
bang van ban la thoi diém bén sau

ciing k¥ vao van ban hay bang hinh

thtic ch&p nhan khéac duge thé hién
trén van ban. Truong hop hop dong
giao két bang 16i néi va sau d6 duge
x4c 1ap bing vin ban thi thoi diém
giao két hop dong duge xac dinh theo
khoan 3 Diéu nay”. Ngoai ra, céc
nha lam luat cting dua ra cach thic
x4c dinh thoi diém c6 hiéu luc riéng
@61 v6i mot s6 loai hop ddng cu thé,
nhu Diéu 458 va khoan 2 Diéu 459
Bo luat Dan su nam 2015. Nhin mot
cach téng quat, thoi diém c6 hiéu luc
ctua hanh vi phap ly don phuong duge
cac nha lam luat quy dinh riéng cho
tung hanh vi phap ly don phuong.
Minh ching cho nhin dinh trén
chinh 14 néi dung khoan 1 Diéu 643
Bo luat Dan su nam 2015: “Di chic
¢6 hiéu lyc tir thoi diém md thita k&”s.
Tuy nhién, trong B luat Dan su ndm
2015, khong ¢6 quy dinh vé thoi diém
c6 hiéu luc cta viéc “tif choi nhan di
san”, mot loai hanh vi phap ly don
phuong tuong do6i thong dung trong
hoat dong cong chiing (Diéu 620 Bo
luat Dan su nam 2015). Bén canh
d6, thoi diém c6 hiéu luc cta “hta
thuong, thi c6 giai” cting khong duge
cac nha lam luat minh dinh mot cach
cu thé, chinh xac (Chuong XVII Bo
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luat Dan sy nam 2015). Ngoai ra,
c6 nhiing quy dinh lién quan truc
tiép hodc gian tiép dén thoi diém co
hiéu luc cta giao dich tuong ting (bao
gbm ca giao dich do cac bén tu xac
lap hoac giao dich duge CCV chiing
nhan) dugc ghi nhan tai cac dao luat
diéu chinh mét s6 linh vuc chuyén
nganh. Theo quy dinh tai khoan
3 Diéu 27 Luat Dat dai nam 2024,
khoan 1 Diéu 164 Luat Nha 6 nim
2023, diém d khoan 1 Diéu 16 Luat
Kinh doanh bat dong san ndm 2023,
trong truong hop hop dong, van ban
c6 lién quan dén quyén st dung dat,
nha ¢, bat dong san duge CCV chiing
nhan, phap luat diéu chinh linh vuc
cong ching (bao gém ca thoi diém
c6 hiéu luc ctua véan ban cong chiing)
sé dugc dan chiéu. Déi véi hop dong
c6 lién quan dén quyén st dung dat,
nha ¢, bat dong san do cac bén tu
giao két thi thoi diém c6 hiéu luc cua
hop dong dude quy dinh tai Diéu 401
B6 luat Dan su nam 2015°.

Nhu vay, c6 thé khang dinh ring,
khéng c6 mau thuln gifia cach thic
quy dinh vé thoi diém c6 hiéu luc cua
van ban cong ching véi thoi diém c6
hiéu luc cta hgp ddéng, bdi 1&, theo
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quy trinh cong chiing hién hanh,
CCV sé tién hanh ky va déng ddu
t6 chic hanh nghé céng chiing sau
khi “bén sau cung” ky vao ban hgp
ddng d6. Tuy nhién, d6i véi thoi diém
c6 hiéu lyc ciia vin ban coéng chiing
khi d6i chi&u, so sanh véi thoi diém
c6 hiéu luc cua hanh vi phap ly don
phuong, dac biét la di chic thi cach
thtic quy dinh nhu hién nay lai to
ra thiéu thong nh4t. Su bat tuong
thich nay gy ra khong it cach hiéu
va cach giai quyét khac nhau trong
thuc t& cudc song lién quan dén gia
tri phap 1y cua ban di chuc duge CCV
chiing nhéan.

- Trinh tu, thu tuc cong chiing
hop dong khi ddi chiéu véi cac loai
hop dong theo quy dinh c6 lién quan:
Cach thtic phan dinh trinh tu, thu
tuc cong ching thanh hai nhéom, bao
gébm cong chiing hgp dong, giao dich
da dudgc soan thao san va cong chiing
hop dong, giao dich do CCV soan
thao theo dé nghi ctia ngudi yéu cau
cong chiing dude ghi nhan tai Diéu
40, Diéu 41 Luat Cong chiing nim
2014. D61 chiéu, so sanh hai quy
trinh cong chiing tai Diéu 40, Diéu
41 Luat Coéng chiing nam 2014 véi
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quy dinh cta phép luat thuc dinh c6
lién quan dén hop dong, nghién ciiu
cho thay, cac nha lam luat dang bo
sot quy trinh cong chiing trong mot
s6 truong hop cu thé. Theo quy dinh
cua Luat Kinh doanh bat dong san
niam 2023 vé hop ddéng trong kinh
doanh bt dong san, ¢ thé nhan thay:
(i) Hogp déng trong kinh doanh bat
dong san dugc chia thanh hai nhém,
gbm hgp dong kinh doanh bat dong
san (khoan 1 Diéu 44) va hgp dong
kinh doanh dich vu bat dong san
(khoan 2 Diéu 44); (ii) Chinh phu
quy dinh cac loai hgp dong mau
trong kinh doanh b4t déng san quy
dinh tai khoan 1 Diéu 44 (khoan 7
Diéu 44); (iii) Vé mit nguyén tic,
viéc xac 1ap hop dong kinh doanh
bat dong san van phai tudn thu phap
luat vé kinh doanh b4t dong san va
Bo luat Dan su (khoan 1 Diéu 45);
(iv) Hop doéng mau trong kinh doanh
bat dong san sé khong dugc ap dung
trong mot s6 truong hgp nhu: Ban,
cho thué, cho thué mua, cho thué
lai nha 6 x& hoi (khoan 3 Diéu 45).
Nhu vay, trong cic trucéng hop dudge
yéu cau cong ching “hgp déng mau”

theo quy dinh caa phap luat vé

kinh doanh b4t dong san, “hgp dong
theo mau” theo quy dinh cua phap
luat dan su (Diéu 405 Bo luat Dan
su nam 2015) hay “mau hop dong”
theo quy dinh cua phap luat vé nha
6 (khoan 4 Diéu 191 Luat Nha 6 nam
2023), CCV sé khong c6 trinh tu, thu
tuc dé ap dung®.

Vé van dé trinh tu, tha tuc cong
chiing giao dich néi chung hay hanh
vi phap 1y don phuong noi riéng: Tai
khoan 5 Diéu 630 Bo luat Dan su
nam 2015 quy dinh: “Di chic miéng
duge coi 1a hop phap néu nguoi di
chic miéng thé hién ¥ chi cudi cung
cua minh trude méit it nhat hai nguci
lam chiing va ngay sau khi nguoi di
chic miéng thé hién § chi cuéi cung,
nguoi lam ching ghi chép lai, cing
ky tén hodc diém chi. Trong thoi
han 05 ngay lam viée, ké tit ngay
nguoi di chic miéng thé hién y chi
cudl cung thi di chic phéi duge cong
chiing vién hodc cd quan c6 thdm
quyén chting thuc xac nhan chii ky
hosc diém chi ctia ngudi lam chiing”,
trong khi, tai Diéu 48 Luat Coéng
chting ndm 2014 quy dinh vé cach
thic “ky, diém chi trong véan ban céng
chting” (khoan 3 Diéu 36 Nghi dinh s6

Dan cha va Phap luat IEX
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23/2015/ND-CP; bDiéu 20, Diéu
22 Théng tu s6 01/2020/TT-BTP
ngay 03/3/2020 cua Bo Tu phap
quy dinh chi tiét va huéng dan thi
hanh mot s6 diéu cua Nghi dinh s6
23/2015/ND-CP), dan dén viéc CCV
khong ¢6 co ché dé “xac nhan chit ky
hosc diém chi cia ngusi lam chting”
trong ban di chdc miéng.

- Cach thtic quy dinh vé loai
hinh van ban trong linh vuc thua
ké gitia phap luat dan su va phap
luat cong ching:

+ Theo quy dinh tai Diéu 57,
Diéu 58 Luat Cong chiing nam 2014,
khong phai trong bat ct tinh huéng
thita k& nao, CCV ciing c6 thé ap
dung loai hinh “van ban thoa thuan
phén chia di san” hay “vin ban khai
nhan di san”, vi du nhu khi thiia k&
theo di chiic ma trong di chic da xac
dinh rd phan di san duge hudng cta
tiing nguoi thia ké.

+ Néu nhu Diéu 57, Diéu 58 Luat
Cong chiing nam 2014 dua ra du liéu
cho ca truong hgp c¢6 mot nguci duge
hudng di san, cling nhu truong hop
c6 nhiéu nguoi duge hudng di san
thi tai Diéu 559, Diéu 660 Bo luat
Dan sy ndm 2015 dudng nhu lai chi
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huéng t6i tinh huéng c6 nhiéu nguoi
dugc hudng di san thua ké.

+ Diéu 57, Diéu 58 Luat Céng
chiing nidm 2014, si dung thuat
ngti phap 1y “nguci duge hudng di
san” nhung tai Diéu 559, Diéu 660
Bo luat Dan su nidm 2015, st dung
thuat ngti “nguoi thia k&”. CCV c6
thé tim hiéu khai niém “ngudi thita
ké&” tai Diéu 613 Bo luat Dan sy nam
2015 nhung lai khong thé tim ra
dinh nghia vé “ngudi dudc hudng di
san” trong phap luat cong chiing.

+ Cho du la thita ké theo di chic
hay theo phap luat, phap luat dan
su chi st dung duy nh4t thuat ngt
phap 1y “phan chia di san”, trong
khi d6, bén canh thuat ngii phap ly
“phan chia di san”, phap luat cong
chiing con dua ra thuat ngt phap ly
“khai nhan di san”. Su thiéu théng
nhit nay din dén c6 nhiéu cach
hiéu, cach ap dung khéac nhau gitia
cac CCV khi x4y ra tinh huéng khéc
dudc du liéu tai Bo luat Dan sy nam
2015 nhu van dé ti chdi nhan di san
(Diéu 620), han ché phan chia di san
(Diéu 661), cach thtc phan chia di
san trong truong hdp c6 nguoci thia
ké& mdéi hodc c6 ngudi thiia ké bi bac
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b6 quyén thiua ké (Diéu 662). Ngoai
ra, c¢6 thé thdy, thuat ngi phap ly
“phan chia di san” 1a mot loai tai san
cu thé ciing duge cac nha lam luat st
dung trong vian ban quy pham diéu
chinh mot s6 linh vuc chuyén nganh
khic (nhu khoan 3 Diéu 133 Luat
Dat dai nam 2024).

Nhu vay, viéc sta d6i, b6 sung
Luat Cong ching ndm 2014 cing
nhu cac van ban quy pham phap
luat huéng dan trong thoi gian téi
can tap trung vao nhiing noi dung
sau: (1) Xac dinh rd mé1 quan hé gitia
phap luat cong ching trong tuong

quan so sanh v61 phap luat néi dung

c6 lién quan mat thiét dén hoat dong
cong ching; rang budc trach nhiém
cua nguoi yéu cau cong ching doi
v6i tinh xac thuc, hgp phéap cua giao
dich dugc cong chiing; (i1) Phan biét
ro rang gitia cong ching va ching
thuc; (iii) Xay dung dudc co ché phap
1y o rang, cu thé dé ca nhéan, doanh
nghiép thuc hién quyén dugdc phap
luat ghi nhan; (iv) Bao dam tinh
thong nh4t, phu hgp, tuong thich
gitia cac quy dinh cua phap luat
cong chiing v6i nhau hay gitia quy
dinh cta phap luat cong chiing véi
quy dinh tai cac dao luat khac co

lién quan U

1. Piém ¢ khoan 2 Diéu 1 Quyét dinh s 2069/QP-TTg ngay 08/12/2021 cia Thu tudng
Chinh phti ban hanh danh muc dich vu su nghiép cong co ban, thiét yéu thuéc nganh Tu phap.

2. Xem khoan 1 Diéu 611 B6 luat Dan su ndm 2015.

3. Xem Diéu 65 Luat Hén nhan va gia dinh ndm 2014.

4. Xem Diéu 3 Luat H6 tich nim 2014.

5. Xem Diéu 116 B luat Dan su ndm 2015.

6. Xem khoan 6 Diéu 638 Bé luat Dan su nam 2015.

7. Xem khoan 2 va khoan 5 Diéu 29 Luat Cin cudc nim 2023.

8. Xem khodn 1 Diéu 611 B¢ luat Dan su ndm 2015.

9. Xem Diéu 501 Bé luat Dan su nam 2015; khoan 9 Piéu 163 Luat Nha ¢ nim 2023;
khoan 6 Piéu 44, diém n cia cac khoan 1, 2, 3 va diém i khoan 4 Piéu 46 Luat Kinh doanh

bat déng san nam 2023.

10. Xem Diéu 42 Nghi dinh s6 75/2000/ND-CP ngay 08/12/2000 ctia Chinh phu vé céng
chiing, chiing thuc trong tuong quan so sanh, doi chiéu véi Piéu 406 Bo luat Dan su ndm 1995

hodc Diéu 407 B6 Iuat Dan su nidm 2005.
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