Hoan thién phap luit vé céng chitng

THU TUC CONG CHUNG MOT SO HOP BONG, GIAO DICH
CAN BUGC SUA BOI, BO SUNG TRONG BOI CANH Mo

m BUI NGOQC TU*

1. Thl tuc cong chitng mot s6
hgp dong, giao dich theo quy dinh
cua Luat Cong chitng nam 2014

1.1. Thu tuc céng chiing hop
dong thé chap bat déng san

Diéu 54 Luat Céng chting niam
2014 quy dinh vé thdm quyén cong
chting hgp doéng thé& chap bat dong
san, trong d6, khoan 1 quy dinh
thdm quyén chung vé cong ching
hop dong thé& chap bat dong san,
khoan 2 quy dinh vé thdm quyén
cong chiing hgp déng thé chip bat
dong san trong trudng hgp bat dong
san d6 da dugc thé chdp dé bao dam
thuc hién mot nghia vu va hgp dong
thé chap da duge cong chiing ma sau
d6 dugc ti€p tuc thé chap dé bao dam
cho mot nghia vu khac trong pham
vi phap luat cho phép.

Vé quy dinh tai khoan 1 Diéu 54
Luat Cong chiing ndm 2014, d61 chiéu
v6i phan quy dinh chung vé thu tuc
cong ching, c¢6 thé nhan thdy, su
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trang lap vé quy dinh thdm quyén
cong chiing. Theo Diéu 42 Luat Cong
chiing ndm 2014, trucng hgp cé yéu
cau cong chiing hop dong, giao dich
vé bat dong san thi phai do CCV
ctia t6 chtic hanh nghé cong chiing
(TCHNCC) dat tru s6 tai tinh, thanh
phé truc thudce trung uong noi c6 bat
dong san d6 thuc hién, trit trucng
hgp cong chiing di chic, van ban tu
ch6i nhan di san 1a bat dong san va
vin ban Uy quyén lién quan dén viéc
thuc hién cac quyén do1 véi bat dong
san. Nhu vAy, vé thim quyén chung,
viéc cong chiing hop dong thé chap
bat dong san phai duge thuc hién tai
TCHNCC c6 tru s6 tai tinh, thanh phé
truc thudc trung uong noi c6 bat dong
san. Trong khi d6, theo Diéu 53 Luat
Cong chiing ndm 2014, thu tuc cong
chiing hop dong thé chap bat dong san
sé dugc thuc hién theo quy dinh cua
Muc 1 va Muc 2 Chuong V, nghia 14,
khi cong chiing hop dong thé chap bat

* Cong chirng vién, Phong Cong chyng 50 1
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dong san, viéc xac dinh pham vi cong
chiing vita phai thuc hién theo quy
dinh chung vé pham vi cong chiing tai
Diéu 42 va quy dinh riéng d61 véi hop
dong thé chap bat dong san tai Diéu
54, trong khi khoan 1 Diéu 54 trung
v6i quy dinh tai Diéu 42.

Theo khoan 2 Diéu 54 Luat Cong
chiing nam 2014, truong hop mot
ba't dong san da thé chdp dé bao dam
thuc hién cho mot nghia vu ma hgp
dong thé chap da dugc cong chiing tai
mot TCHNCC, néu tiép tuc thé chap
dé bao dam thuc hién cho mot nghia
vu khac, hgp dong thé chap nay phai
do CCV tai TCHNCC da cong chiing
hop déng thé& chap lan dau thuc
hién viéc cong ching. Nghién ctiu
cho thay, quy dinh nay 1a chua day
du so véi quy dinh ctia phap luat vé
bién phap bao dam thuc hién nghia
vu, déng thoi, 6 mot s6 trudng hop
sé gay khé khan cho ngudi yéu cau
cong chting. Theo quy dinh tai Diéu
296 Bo luat Dan su nam 2015 vé mot
tai san diang dé bao dam thuc hién
cho nhiéu nghia vy, méi lan bao
dam phai dugc 1ap thanh vin ban.
T quy dinh nay va thuc té& cho thay,

cac nghia vu dudge bao dam c6 thé

dudc ghi trong cung mot hgp dong
bao dam hoéc mdi nghia vu dugc
bao dam c6 thé dude 1ap thanh mot
hop doéng bao dam riéng. Truong hop
hop dong bao dam da dudc giao két,
néu muén bé sung nghia vu dugc
bao dam, cac bén c6 thé lap thém
hop dong bao dam khac hoidc lap
van ban stia d6i, b6 sung hgp déng
bao dam da giao két dé& bao ddm cho
nghia vu dude b6 sung'. Trudng hop
cac bén lap thanh van ban sta d6i,
b6 sung thi phai tuan tht quy dinh
vé cong chiing viée stia doi, bd sung,
huy bo hdp dong, giao dich theo Piéu
51 Luat Cong chting nam 2014, diéu
nay hoan toan hgp 1y, vi van ban stia
61, b6 sung 1a van ban khong tach
roi v6i hop dong bao dam da giao két.
Con néu cac bén lap thém hgp déng
bao dam mdi, hop ddng bao dam nay
sé hoan toan doc lap véi hop dong
bao dam da lap ban dau. Nhu vay,
vé nguyén tic, cac bén hoan toan cb
quyén yéu cau cong chting hop dong
nay tai bat ky TCHNCC nao mién
bao dam vé mit pham vi cong chiing
theo Diéu 42 Luat Coéng chiing nim
2014. Viéc quy dinh nhu tai khoan 2
Diéu 54 Luat Cong chiing nam 2014
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sé lam han ché phan nao quyén dudc
tu lya chon TCHNCC ctia ngudi yéu
cau cong chiing.

Vay, khi yéu cau cong chtng hop
d6ng bao dadm dé bao dam thuc hién
nghia vu khac, ma gia tri tai san
bao dam cé thay d6i so véi dinh gia
ban dau tai hop déng thé chép, cac
bén c¢6 phai thuc hién viéc stia d6i
phan noi dung vé gia tri tai san bao
dam 6 hgp dong bao dam lan dau
hay khéng? Quan diém thd nhét
cho rang, hai hgp déng bao dam nay
hoan toan doc lap véinhau, viéc dinh
gi4 ciing ¢ thoi diém khéac nhau, nén
viéc khac nhau vé gia tri tai san bao
dam 14 diéu binh thuong, nhu vay,
cac bén khong nhat thiét phai sta
d61 noi dung vé gia tri tai san bao
dam & hop dong bao dam ban dau.
Quan diém th@ hai cho ring, véi
ciing mot tai san bao dam ma co6 hai
gia tri khac nhau 1a bat hgp 1y, do
vay, khi céng chiing hop déng bao
dam tiép theo ma c6 thay déi vé gia
tri tai san thi phai stia d6i noi dung
vé gia tri tai san bao dam ¢ hop dong
bao dam ban dau. Néu theo quan
diém thu hai, sé phat sinh thém thu
tuc cong chiing, diéu nay gay kho
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khin cho ngudi yéu cau cong chiing,
vo hinh trung, ngudi yéu cau céng
chiing sé phai thuc hién thém thu
tuc cong ching sta d6i hgp dong thé
chap ban dau.

1.2. Thu tuc céng chitng hop
dong uy quyén

Diéu 55 Luat Céng chting nidm
2014 da tao diéu kién thuan lgi
cho nguoi yéu cau cong chiing khi
hai bén (bén iy quyén va bén dugc
Uy quyén) khong thé dén cing mot
TCHNCC. Tuy nhién, quy dinh nay
ciing da phat sinh mot s6 han ché
khi 4p dung trong thuc té. Theo
d6, khi cong chiing cac hgp dong uy
quyén, CCV c6 trach nhiém kiém tra
k¥ ho so, giai thich rdé quyén, nghia
vu cua cic bén va hau qua phap ly
cua viéc uy quyén dé cho cac bén
(khoan 1 Diéu 55), vi thuc té&, nhiéu
nguoi yéu cau cong chiing dung hgp
dong Uy quyén nhidm muc dich che
gidu giao dich khéc, nhu giao dich
vay tién, giao dich mua ban, chuyén
nhugng tai san... Pong thoi, khi lap
hop dong Uy quyén, cac bén khong
hiéu duge hét quyén, nghia vu, loi
ich hop phap va hau qua phéap ly

cua viéc uy quyén, din dén nhiing
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thiét hai ngoali mong mudn, nhat
la d6i véi bén uy quyén. Tuy nhién,
noi dung ctia khoan 1 Diéu 55 Luat
Cong chting ndm 2014 trung véi quy
dinh vé nghia vu caa CCV tai diém
d khoan 2 Diéu 17, Diéu 40, Diéu 41
Luat Cong chiing nam 2014. Theo
diém d khoan 2 Diéu 17 Luat Cong
chiing nam 2014, khi cong chiing
bat ky hgp ddong, giao dich nao,
CCV ciing phai giai thich cho nguoi
yéu cAu cong ching hiéu rd quyén,
nghia vu va lgi ich hgp phap cua
ho, ¥ nghia va hau qua phap ly cua
viéc cong ching, ma khong riéng gi
khi céng chiing hgp déng iy quyén.
Tuong tu nhu vay, khi cong ching
bat ky hop dong, giao dich nao, CCV
ciing déu phai kiém tra gidy td c6
trong ho so yéu cau cong ching khi
tiép nhan va do6i chiéu ban chinh
trude khi ghi 1oi chiing.

Vé thu tuc céng chiing trong
truong hop bén Uy quyén va bén
duge uy quyén khong thé dén cing
mot TCHNCC, cac bén phai thuc
hién theo dung trinh tu va thu tuc
nhu sau: Bén Uy quyén yéu cau
TCHNCC noi minh cu trd cong
chting hop doéng quyén, sau dé, bén

duge uy quyén yéu cau TCHNCC
noi ngudi dé cu trd cong chiing vao
ban géc hop dong uy quyén nay, khi
d6, thu tuc cong chiing hop dong uy
quyén méi dudec hoan tat (khoan
2 Diéu 55 Luat Coéng chiing nidm
2014). Nhu vay, khi cong ching hgp
dong Uy quyén trong trudng hdp
nay, bén Gy quyén phai la ngudi yéu
cau cong chiing trude vao hgp dong
uy quyén, sau d6, nguoi dudc uy
quyén méi dugc yéu cau cong ching
viéc nhan uy quyén, ma khong dudc
lam ngugc lai. D61 véi cong chiing
viéc 1y quyén cua bén Uy quyeén,
phai do CCV cua TCHNCC c6 tru
sd noi ngudi uy quyén dang cu tra
thuc hién; déi véi cong chiing viéc
nhan Uy quyén, phai do CCV cua
TCHNCC c¢6 tru s6 noi ngudi dudge
uy quyén cu trd thuc hién. Cong
chiing viéc nhan ty quyén phai duge
thuc hién vao ban goc hop déng uy
quyén va hgp dong uy quyén chi c6
hiéu luc khi da dugc cong chiing
viéc nhan uy quyén. Theo quy dinh
nay, khi yéu cau coéng ching viéc uy
quyén hay viéc nhan iy quyén, bén
uy quyén, bén dudc Uy quyén chi
dugc yéu cau CCV cuia TCHNCC noi
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minh cu tra thuc hién. Nhu vay, khi
yéu cau cong chiing, ngudi yéu cau
cong chiing phai chiing minh dugc
minh dang cu trd tai ndi minh yéu
cau cong chiing. Quy dinh nay con
c6 bat cap nhat dinh lién quan dén
viéc xac dinh noi cu trd cua ngudi
yéu cau cong chiing. Theo quy dinh
cua Luat Cu trd ndm 2020, noi cu
trd cua cong dan c6 thé 14 noi ngusi
d6 dang ky thuong trd, tam tra
hodc noi ngudi d6 luu trd, trong khi,
khoan 2 Diéu 55 Luat Cong chiing
nam 2014 khong quy dinh r6 la noi
thuong trd, tam trd hay noi luu tra.
Thuc té, c6 nhiing truong hgp cong
dan khong thuong trd, tam trd hoic
lvu trd, ma chi di qua dia phuong
d6 va c6 nhu ciu can cong chiing
hop dong uy quyén thi cé dudc yéu
cau TCHNCC ¢ dia phuong d6 cong
chiing hay khong? Theo khoan 2
biéu 2 Luat Cu trd nam 2020, noi
cu trd 12 noi sinh séng cta ngudi d6
tai mot dia diém thuodc don vi hanh
chinh c4p xa hoidc don vi hanh chinh
cdp huyén 6 noi khong c6 don vi
hanh chinh cap xa. Néu cén ct theo
quy dinh nay, dé xac dinh TCHNCC
dugc cong ching, ngusi yéu cau
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cong ching chi dugec dén TCHNCC
nol minh dang cu trd trong pham vi
c4p x& hodc c4dp huyén néu noi dé
khong c6 don vi hanh chinh c4p xa.
Nhu vay, truong hgp xa, huyén dé
khong c6 TCHNCC thi c6 duge dén
TCHNCC & x4, huyén khac dé yéu
cau cong chiing hay khong?

Theo quy dinh cua Luat Coéng
ching nam 2014, cong chiing la viéc
CCV chiing nhan tinh xac thuc, hgp
phap ctia hgp dong, giao dich. Dé bao
dam tinh xac thuc, hgp phap can cé
nhiéu yéu to, trong d6 phai xac thuc
vé chu thé, thong tin, d6i tugng va §
chi. Nhu da néu trén, khi cong chiing
hgp ddng, giao dich, CCV phai kiém
tra ho sd, d6i chiéu ban chinh cac
gidy t0 trong ho so cong chiing. Vay,
khi bén uy quyén dén yéu cau coéng
chiing, c¢6 can phai cung cap thong
tin clia nguoi dudc uy quyén (nhu
gidy t0 tiy than, thong tin vé cu tra)
hay khong? Néu can thi c6 phai xuat
trinh ban chinh dé CCV kiém tra,
dé1 chiéu hay khong? Tuong tu nhu
vay, truong hop bén dudc uy quyén
dén yéu cau cong chiing viéc nhan
Uy quyén, c6 caAn cung cap cac gidy

to cua bén Uy quyén hay khong?
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Trudng hgp Uy quyén thuc hién cac
cong viéc lién quan dén tai san phai
ding ky quyén s6 hiiu, st dung, bén
dugc iy quyén c6 can phai xuit trinh
gidy t0 s6 hiiu, su dung tai san hay
khong? Néu khong thi c6 vi pham
quy dinh tai diém d khoan 1 Diéu
40 va Diéu 41 Luat Cong chiing nim
2014 khong?

Céing lién quan dén hop dong
uy quyén dugc céong chiing 6 hai
noi khac nhau, hién nay, van dé vé
thdm quyén caa cd quan dai dién
cua Viét Nam 6 nude ngoai dang con
vuéng mic. Theo Diéu 55 Luat Cong
chiing nam 2014, viéc cong chiing
hop dong iy quyén dugdc thuc hién
6 hai TCHNCC khac nhau nhung
trong thuc té, rat nhiéu nguoi hién
dang cu tru hodc di cong tac ¢ nudc
ngoai mudn lap hop déng Uy quyén
cho nguoi dugc Uy quyén & trong
nuéec thuc hién mot s6 cong viéc
hoéc nguge lai, trong trucng hop
nay c6 dudc thuc hién theo hudng
bén Uy quyén sé yéu cau ching
nhan viéc iy quyén tai co quan dai
dién cua Viét Nam ¢ nudc ngoai,
sau do6, nguoi dudc Uy quyén sé& dén
TCHNCC noi minh cu tra 6 trong

nudc dé coéng ching viée nhan uy
quyén hay khong? Hién nay, c6
quan diém cho ring, néu ap dung
Diéu 78 Luat Cong chting nam 2014
vé viéc cong chiing ctia co quan dai
dién nuéc Cong hoa xa hoi cht nghia
Viét Nam 6 nudc ngoai thi thuc hién
dude, con néu ap dung theo Diéu
55 Luat Coéng ching nam 2014 thi
khong thuc hién dude, vi Diéu 55 chi
ap dung gitta hai TCHNCC.

Ciing lién quan dén cong chiing
hop doéng uy quyén nay, viéc giai
quyét cdc yéu cau lién quan sau
khi hgp dong uy quyén da dudgc
cong ching cling con nhiing vuéng
méc nhat dinh. Vi du, sau khi hop
dong Uy quyén da dudc cong ching,
cac bén muon thoéa thuan hoéc don
phuong huy bo, chdm dat thuc hién
cong viéc dude iy quyén hoéc cac bén
c6 yéu cdu stia déi, b6 sung hop dong
uy quyén hay can phai sua 161 k¥
thuat trén hop dong iy quyén, CCV
cia TCHNCC nao c¢6 thdm quyén
thuc hién va thuc hién nhu thé nao?

1.3. Thu tuc céng chirng di chic

Theo khoan 1 Diéu 56 Luat Cong
chiing ndm 2014, nguoi 1ap di chic

mudn yéu cau cong chiing di chtc
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phai tu minh yéu cadu cong chiing,
khong dudec Uy quyén cho nguodi
khac yéu cau cong chiing di chic.
Diéu nay hoan toan phu hop véi quy
dinh cta Bo luat Dan sy nam 2015,
tuy nhién, d6i véi truong hgp cong
chiing di chic tai chd 6 cia nguoi lap
di chtic da phat sinh vuéng méc, lam
han ché& quyén dude yéu cau lap di
chiic ctia ngudi yéu cau coéng chiing.
Theo Diéu 639 Bo luat Dan su nam
2015, nguoi 1ap di chidc c6 thé yéu
cdu CCV téi chd 6 ctia minh dé lap
di chic. Trong khi dé, khoan 2 Diéu
44 Luat Cong chiing ndm 2014 quy
dinh, CCV ¢6 thé thuc hién viéc cong
chiing ngoai tru sé cua TCHNCC
trong truong hgp ngudi yéu cau cong
chiing 14 ngudi gia yéu, khong thé di
lai duge, nguoi dang bi tam giti, tam
giam, dang thi hanh an phat tu hoac
c6 1y do chinh dang khac khong thé
dén tru sé caia TCHNCC. Véi quy
dinh nay, cac truong hop yéu cau
cong ching ngoai TCHNCC thudng
la do stic khoe ho#c ly do khach
quan, nén ngudi yéu cau céong chiing
khong thé truc tiép dén TCHNCC.
Trong khi, Diéu 40, Diéu 41 Luat
Cong ching nam 2014 quy dinh,
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ngudi yéu cau céng ching thé hién
viéc yéu cau cua minh théng qua
phidu yéu cau cong chiing va theo
logic vé tht tu ho so tai khoan 1
Diéu 40, day 1a gidy to dau tién ma
ngudi yéu cau cong chting phai nop
ngay khi yéu cau coéng ching. Pong
thoi, Luat Cong chiimg nam 2014 va
cac van ban huéng dan khéng quy
dinh nguoi yéu cau cong chiing duge
thuc hién viéc yéu cau thong qua cac
hinh thiic khac ngoai phiéu yéu cau
cong chiing. Nhu vay, néu nguoi yéu
cau cong chiing di chic khong truc
tiép dén yéu cau coéong chiing, CCV
khong biét va khong thé thuc hién
viéc cong chiing di chic tai chd 6 cua
ngudi lap di chuc.

Bén canh d6, theo khoan 2 Diéu
639 B0 luat Dan su nam 2015,
truong hop c6 yéu cau cong ching
di chtc tai ché ¢, thu tuc cling dudc
thuc hién theo Diéu 636 Bo luat nay:
Khi 14p di chic tai TCHNCC, nguoi
lap di chic sé tuyén b6 noi dung di
chtc truée CCV; CCV phai ghi chép
lai n6i dung ma ngudi lap di chice da
tuyén bo, nguoi 1ap di chic ky hodc
diém chi vao ban di chic sau khi
x4c nhan ban di chic dude ghi chép
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chinh xéac va thé hién dding § chi
cua minh, CCV ky vao ban di chiec.
Trong khi dé, tai Diéu 40 Luat Cong
chiing nam 2014 quy dinh, mot trong
cac gidy to trong ho s6 ma ngudi yéu
cau cong ching nop 1a “du thao hop
dong, giao dich”. Nhu vay, ngudi yéu
cau cong ching di chiic hoan toan cé
thé da viét di chuc trude, sau d6, yéu
cau cong chiing ban di chic nay (tat
nhién, CCV phai kiém tra dé di chuc
bao dam phu hdp véi quy dinh cua
phép luat). D61 chiéu quy dinh gitia
Luat Cong chiing nam 2014 va Bo
luat Dan su nam 2015, c6 thé thdy,
su khac nhau vé thu tuc cong chiing
di chuc, cu thé, CCV c¢6 duge chiing
nhén di chidc néu ban di chic d6 da
duge nguoi yéu cau cong chiing lap
san hay khong? Dong thoi, Diéu 634
Bo6 luat Dan su nam 2015 quy dinh,
truong hop nguoi lap di chic khong
tu minh viét ban di chuc thi c6 thé tu
danh may ho#c nho nguoi khac viét
hodc danh may ban di chic, nhung
phai c6 it nhat hai nguoi lam chiing.
Néu ap dung Diéu 636 Bo luat Dan
st ndm 2015, di chic khong phai do
nguoi lap di chidc tu viét, ma sé do
CCV ghi chép lai theo trinh bay cua

nguoi 1ap di chic, nhu vay, c6 can
phai c6 it nhat hai nguosi 1am chiing
hay khong?

Mot vdn dé khac niia, theo
khoan 2 Diéu 636 Bo luat Dan su
nidm 2015, trucéng hop ngudi lap di
chic khong doc duge hoac khong
nghe dugc ban di chic, khong ky
ho#c khong diém chi duge thi phai
nho ngudi lam chiing va ngudi nay
phai ky xac nhan truéc mit CCV;
CCV chiing nhan ban di chtc trude
mat ngudi lap di chic va nguci
lam chtng. Cung v61 quy dinh
tai khoan 1 Diéu 44 Luat Cong
chting nam 2014, c6 thé thiy,CCV
c6 quyén chting nhan ban di chtc
nay tai chd ¢ cua nguoi lap di chic.
Tuy nhién, theo huéng dan vé ghi
16i chiing cia CCV tai Thong tu s6
01/2021/TT-BTP ngay 03/02/2021
cua Bo Tu phap quy dinh chi tiét
mot s6 diéu va bién phap thi hanh
Luat Coéng chiing (Théng tu s6
01/2021/TT-BTP), di cong chiing
tai TCHNCC hay ngoai TCHNCC,
déu ghi thoi diém CCV ky va déng
ddu la tai TCHNCC. Nhu vay,
truong hdp cong chiing di chuc tai

noi ¢ cia ngudi yéu cau cdng chiing
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sé rat kho cho CCV khi ghi thoi
diém, dia diém cong ching. N&u ap
dung khodn 2 Diéu 636 Bo luat Dan
su nam 2015, dia diém nay phai
ghi 12 thoi diém CCV ky vao ban di
chic va dia diém cong ching 1 tai
chd 6 ctia nguoi 1ap di chic. Nhung
theo quy dinh tai Thong tu sé
01/2021/TT-BTP, thoi dia
diém cong chtng la thoi diém
CCV ky chting nhan va déng dau
cua TCHNCC, dia diém la tai tru
s6 hanh nghé cong chiing. Ngoai

gian,

ra, theo Luat Coéng ching nim
2014, viéc quan ly va su dung con
ddu cua Phong cong chiing, Vin
phong cong chiing phai thuc hién
theo phap luat vé con d4u. Cu thé,
theo khoan 5 Diéu 24 Nghi dinh s6
99/2016/ND-CP ngay 01/7/2016
cua Chinh phu vé quan ly va
st dung con didu (Nghi dinh s&
99/2016/ND-CP), trong d6 co6 ap
dung d61 vé6i TCHNCC, con dau
cua TCHNCC phai duge quan ly
chat ché tai tru s6é cua TCHNCC,
chi nguoi ding dau cia TCHNCC
méi dude quyét dinh viéc mang con
d&u ra ngoai tru sé dé st dung giai

quyét cong viéc. V6i quy dinh nay,
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chi CCV déng thoi la nguoi ding
dau cuaa TCHNCC (Trudng vin
phong coéng chiing, Truéng phong
cong chiing) méi dudc mang con ddu
ra khéi TCHNCC dé thuc hién viéc
cong chiing, con v6i cac CCV khac
thi khong duge. Nhu vay, viéc quy
dinh con mau thuin nhau gitia Bo
luadt Dan sy nam 2015, Luat Coéng
chiing nam 2014 va Nghi dinh s6
99/2016/ND-CP, gay kho6 khén cho
CCV khi ap dung, diéu nay ciing
anh hudng dén quyén lgi, nghia vu
cua cic CCV, ciing nhu ngudi yéu
cau cong ching, nhat 1a déi véi
TCHNCC c6 mot con dau.

Theo khoan 2 Diéu 56 Luat
Cong chiing ndm 2014, truong hgp
tinh mang ctia nguoi lap di chic bi
de doa, nguoi yéu cau cong chiing
khong phai xuét trinh day du gidy
to quy dinh tai khoan 1 Diéu 40
Luat nay. Quy dinh nay cting hoan
toan thuan tién cho ngudi yéu cau
cong chiing khi muén lap di chic
ma trong tinh trang tinh mang bi
de doa. Tuy nhién, do quy dinh trén
chua rd rang, nén viéc ap dung quy
dinh nay caa CCV con khac nhau.
Theo khoan 1 Diéu 40 Luat Coéng
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chting nam 2014, khi yéu ciu céng
chiing, ngudi yéu cau cong ching
phai ndp mot bo ho so gom cac gidy
to nhu: Phiéu yéu ciu cong chiing,
du thao hop déng, giao dich; ban sao
gidy to tuy than, ban sao gidy chiing
nhan quyén s6 hiiu, st dung tai san
hodc ban sao gidy to thay thé dugc
phap luat quy dinh déi véi tai san
ma phap luat quy dinh phai ding ky
quyén s6 hiiu, quyén st dung trong
truong hop hgp dong, giao dich lién
quan dén tai san d6; ban sao gidy to
khac lién quan dén hgp déng, giao
dich ma theo quy dinh cua phap
luat can phai cé. Déi chiéu véi quy
dinh tai khoan 2 Diéu 56 Luat Cong
chiing nidm 2014, néu tinh mang
ngudi lap di chic bi de doa, nguoi
nay sé khong phai xudt trinh du céac
gidy t0 néu trén. VAn dé dat ra la,
loai gidy to ndo trong cac gidy to
néu trén ngusi yéu cau cong chiing
khong phai xuat trinh? Trudng
hop khong phai xuat trinh day du
cac gidy to néu trén c6 bao dam vé
tinh xac thuc va hgp phap khi cong
chiing di chic hay khong, nhat 1a
truong hgp khong xudt trinh duge
gidy to tiy than, gidy to vé tai san?

1.4. Thu tuc céng chitng van
ban thoa thuin phan chia di san
va thu tuc céong chirng van ban
khai nhan di san

T cach thtic quy dinh vé thu
tuc cong chiing vin ban thoéa thuan
phin chia di san va thu tuc cong
chiing vian ban khai nhan di san tai
Diéu 57, Diéu 58 Luat Cong chiing
nam 2014, cho thdy, mot s6 van dé
cAn phai stia d6i, b6 sung cho phu
hgp véi quy dinh cua Bo luat Dan
su nam 2015 vé thua k& va yéu cau
thuc té€ phat sinh, tit d6, tao thuan
lgi cho CCV, ngudi yéu ciu coéng
chiing khi thuc hién cac thu tuc vé
thita ké.

Khoan 1 Diéu 57 Luat Coéng
chiing ndm 2014 quy dinh vé truong
hop nguosi thiua ké dude quyén yéu
cau cong chiing van ban théa thuan
phan chia di san, gdm: Nhiing ngudi
thitta k& theo phap luat néu c6 nhu
cau phan chia di san; nhiing nguoi
thita k& theo di chidc ma trong di
chiic khong xac dinh rd phan di san
dude hudng cua tiung nguoi. Con
khoan 1 Diéu 58 Luat Cong chiing
nam 2014 quy dinh vé truong hop
nguoi thita k& dugde yéu cau cong

Dan cha va Phap luat IEl
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chiing van ban khai nhan di san,
gdbm: Ngudi duy nhat dudc hudng
di san theo phap luat; nhiing nguoi
cing dugc hudng di san theo phap
luat nhung thoa thuan khong phan
chia di san. T cac quy dinh trén,
c6 thé nhan th4y, viéc quy dinh hai
hinh thiic van ban vé thia k& néu
trén chua phu hgp véi quy dinh cua
Bo6 luat Dan sunam 2015. Mét khac,
Bo luat Dan sy nam 2015 khong quy
dinh trudng hgp nao phai lap van
ban khai nhén, truéng hgp nao phai
lap van ban thoa thuin phén chia.
Dong thoi, thuat ngii “khai nhan
di san” cting khong duge quy dinh
trong Bo luat Dan sy nam 2015, ma
chi quy dinh thuat ngii “phan chia
di san”. Nhu vay, viéc phan thanh
hai thu tuc vé thia ké nhu Diéu
57, Diéu 58 Luat Cong chiing nam
2014 khong nhiing chua phu hgp v6i
quy dinh cua Bo6 luat Dan su nim
2015, ma nodi dung cta cac diéu luat
khi 4p dung van con nhiéu vuéng
méc. Viée quy dinh cac truong hgp
lap van ban thoa thuan phan chia
di san hay khai nhan di san tai hai
diéu luat mang tinh liét ké, thuc t&
¢6 nhiing truong hgp phat sinh, CCV

KX Dan cha va Phap luat

khong biét lya chon hinh thiic vin
ban nao cho phu hgp véi quy dinh
cua Luat Cong chiing ndm 2014 va
ding ¥ chi ciia ngudi yéu cau cong
chiing. Vi du, khoan 1 Diéu 58 Luat
Cong chiing ndm 2014 chi dua ra
cac truong hop hudng thita ké theo
phap luat thi dugce lap van ban khai
nhan di san. Tuy nhién, véi truong
hgp ngusi duy nhat duge hudng di
san theo di chic ngudi nay co duge
lap van ban khai nhan di san hay
khong? Hoac truong hgp nhiing
ngudi cung duge hudng di san theo
di chic ma di chic khong xac dinh ro
phan cua ting ngudi, nhung nhiing
nguoi nay khéng c6 nhu cau phan
chia, ma muén nhan thita ké chung
thi c6 dude 1ap van ban khai nhan
di san hay bat budc phai phan chia?

Vé quy dinh thu tuc cong chiing
vin ban thoa thuan phan chia di
san va thu tuc cong chiing van ban
khai nhan di san dugc thuc hién
giong nhau? Mot trong nhiing gidy
td ma ngudi yéu cau cong ching
phai c6 khi thuc hién thu tuc thua
ké theo phap luat d6 la gidy to
chiing minh quan hé gitia nguoi dé
lai di san va nguoi dugec hudng di
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san theo quy dinh ctia phap luat vé
thita k&. Hién nay, con ¢6 quan diém
khac nhau vé quy dinh nay. Quan
diém tht nhat cho rdng, quan hé vé
thita ké theo phap luat 1a cac quan
hé vé hon nhan, huyét thong, nuoi
dudng, cac quan hé nay phai dudc
chiing minh thong qua cac gidy to vé
ho tich theo caAc mAu duge quy dinh
tal Luat HO tich nam 2014. Vi du,
dé ching minh 12 vg hodc chong cua
nguoi chét, phai c6 gidy chiing nhan
két hon (hoac gidy to khac thay thé
nhu xac nhan tinh trang hén nhan),
muén chiing minh 13 cha me, con,
phai ¢6 gidy khai sinh... Quan diém
thi hai cho riang, Luat Céng chiing
nam 2014 khong quy dinh rd 1a gidy
t6 chling minh méi quan hé thua ké
phaila cic gidy t6 theo quy dinh ctua
phép luat vé ho tich, ma quy dinh r6
1a theo phap luat vé thua ké, do vay,
ngudi thita k& hoan toan cé thé dung
cac gidy to khong nhat thiét phai la
gify to ho tich dé chting minh méi
quan hé nay, vi du: So yéu ly lich,
don xin xac nhan... Déng thoi, néu
ching minh méi quan hé thiuia ké
phai bang gidy to ho tich, thuc t&
sé gay khé khan cho ngudi yéu cau

cong chiing, ¢6 nhiing trudng hgp vi
1y do khéach quan, do yéu té lich st dé
lai ma nhiing nguoci thiia ké khong
thé cung cip duge gidy td ho tich dé
chiing minh méi quan hé nay. Vi du,
ong A chét dé lai di san, b6 me dé
ctua 6ng A con song, nhu vay, bé me
dé 6ng A muoén dudc hudéng di san
cua 6ng A dé lai, phai ching minh
ho 1a bd me dé cta 6ng A bing gidy
khai sinh cta ong A, trong khi ban
chinh gidy khai sinh ctuia 6ng A da
bi thét lac, s6 goc dang ky khai sinh
cing khong con, ma Luat Ho tich
nam 2014 quy dinh khong dang ky
lai gidy khai sinh cho nguoi chét?.
Trong trudng hdp nay, néu bat budc
phai c6 gidy khai sinh ctia 6ng A, bo
me 6ng A khong thé cung c&p dudge.

Khi thuc hién cong chiing van
ban thoa thuan phan chia di san,
cong chting vian ban khai nhan
di san, TCHNCC c¢6 trach nhiém
niém yét viéc thu 1y cong chiing van
ban nay trudéec khi thuc hién viéc
cong chting?, thu tuc niém yét van
ban nay giao cho Chinh phu quy
dinh’. Tai Piéu 18 Nghi dinh s6
29/2015/ND-CP ngay 15/5/2015
caa Chinh phu quy dinh chi tiét

Dan chua va Phap luat IEX
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va huéng dan thi hanh mot s diéu
cua Luat Cong chiing (Nghi dinh s6
29/2015/ND-CP) da huéng dan thu
tuc niém yét viéc thu 1y cong chiing
vin ban thoa thuan phan chia di
san, vin ban khai nhéan di san. Lién
quan dén thu tuc niém yét vian ban
nay, con ton tai mot sd van dé vuéng
méc nhu sau:

- Vé x4c dinh noi niém yét:
Theo khoan 1 Diéu 18 Nghi dinh
s6 29/2015/ND-CP, noi niém yét
vin ban thong bao duge xac dinh
tuy thudc vao loal di san ma nguoi
chét dé lai 1a dong san hay bt dong
san. Néu 1a dong san, chi can niém
y&t tai Uy ban nhan dan cip xi noi
thuong trd cudi cung cua ngudsi dé
lai di san hoic Uy ban nhan dan cip
x& noi tam trd cudl cing cua ngudi
dé lai di san néu khéng xac dinh
dudc noi thuong trd cudi cung. Con
néu di san 1a bat dong san, niém yét
tai hai noi, gébm tai ﬁy ban nhan
dan cap x4 noi thuong trd cudi cung
ctia ngudi dé lai di san (hoic Uy ban
nhin dan cip xa noi tam tra cudi
cing cua ngudi dé lai di san néu
khong xac dinh duge noi thuong tra

cudi ciing), déng thoi, niém yét tai
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Uy ban nhan dan cip xa noi c6 bat
dong san. Dé1 chiéu quy dinh trén
v6i quy dinh ctia phap luat vé cu tru,
c6 thé théy, viéc xac dinh noi thudng
trd, tam trd cudi cing cta ngudi dé
lai di san d6i khi giy ra rat nhiéu
khé khin cho CCV. Thong thudng,
cong dan sé phai dang ky noi thudng
trd, tam trd theo quy dinh cua Luat
Cu trd nam 2020, tuy nhién, thuc té&
c6 nhiéu truong hop cong dan khong
duge dang ky thudng trd, tam tra
do khong du diéu kién ding ky hodc
cong dan khong thuc hién viéc dang
ky thuong trd, tam trd. Viéc cong
dian khong ¢6 noi thuong trd, tam
tra cling da dudc du liéu trong Luat
Cu trd ndm 2020 (khoan 2 Diéu 11).
Nhu vay, trong truong hgp khong xac
dinh dugc noi thuong trd hodc tam
trd cudi cing ctia nguoi dé lai di san,
viéc niém yét dugce thuc hién ¢ dau?
Tuong tu nhu vay, truong hgp xac
dinh noi niém yét thu 1y cong chiing
vin ban khai nhan, thoa thuan phan
chia di san cua ngudi nude ngoai ¢
di san dé lai tai Viet Nam, néu ngusi
nay khong dang ky thuong tra hodc
tam trda ¢ Viét Nam thi thuc hién

viéc niém yét ¢ noi nao?
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- Gia tri phap ly cua vin ban
thong bao duge thé hién qua noi
dung va muc dich cua viéc thong
bao®. Noi dung cua vén ban thong
b4o phai ghi r6 thong tin cia ngudi
dé lai di san, ngudi thoa thuan phan
chia, khai nhéan di san; quan hé gitia
ngudi thita k& véi ngudi dé lai di san;
danh muc di san. Viéc niém yét nay
nham muc dich xem c¢6 khiéu nai, t&
cao vé viéc bo sét, gidu giém nguoi
dudc huong di san thia ké; bo sét
nguoi thiia ké; di san thita ké khong
thudc quyén sé hiiu, quyén st dung
cia nguoi dé lai di san hay khéng.
Diéu nay dit ra cau hoi, c6 can phai
thuc hién viéc niém yét hay khong,
khi cac noi dung trén da duge nguoci
yéu cau cong chiing cung cip qua ho
sd va CCV da kiém tra vé cac vén
dé nay™ Trong truong hop can thiét
phai c6 van ban thong bao nay, sau
khi da dudc niém yét theo dung quy
dinh va khong c6 khiéu nai, t6 céo,
CCV c¢6 dude st dung cac thong tin
trong thong bao nay dé thay thé cho
mot s6 gidy to (nhu gidy to chiing
minh méi quan hé véi ngusi @6 lai di
san) ma ngudi yéu cau cong ching

can phai cung cdp theo khoan 2

Diéu 57 Luat Cong chting nam 2014
hay khong?

1.5. Thu tuc céng chitng van
ban tir chéi nhan di sdan

Theo Diéu 59 Luat Coéng chiing
nam 2014, khi yéu cau cong chiing
vén ban tit chdl nhan di san, nguoi
yéu cau cong chiing phai xuét trinh
cic gidy to sau: Ban sao di chuc
trong truong hop thita ké theo di
chtc hodc gidy t6 chting minh quan
hé gitia nguoi dé lai di san va ngudi
yéu cau cong chiing theo phap luat
vé thita ké; gidy chiing ti hodc gidy
td khéc ching minh ngusi dé lai di
san da chét. Khi ap dung diéu luat
nay, c6 mot s6 vuéng mic nhu sau:

Thit nhat, hién nay, c6 hai quan
diém vé van dé tu chéi nhan di
san. Quan diém tht nh&t cho rang,
nguoi thta k& c6 quyén tu choi
chung d61 véi tat ca cic tai san ma
ngudi chét dé lai, nghia l1a khong
can phai ching minh ngudi dé lai
di san c6 tai san dé lai hay khong
hodc c¢6 bao nhiéu tai san. Quan
diém tht hai cho rdng, muén tu
ch6i nhan di san, phai cung cap
gidy t0 ching minh vé di san, néi
cach khéc, 1a phai xac dinh dugc

Dan chua va Phap luat [E
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di san cu thé mudn tu chéi. Van
dé nay cting chua dudc quy dinh
ro trong Bo luat Dan su nam 2015,
nén anh hudng dén quyén cua
ngudi thiia ké, dong thoi gdy vuéng
méc cho CCV khi thuc hién thu tuc
cong chiing vin ban nay.

Thi hai, viéc quy dinh nguoi
ti chél nhan di san phai nop gidy
chiing tu hoac “gidy to khac chiing
minh ngusi dé lai di san da chét”
cling dang con nhiéu vuéng méc.
Thuc té, c6 rat nhiéu loai gidy to
chiing minh ngusi dé lai di san da
chét ma ngudi tit chéi nhan di san
xuét trinh cho CCV nhu gidy chiing
tu, trich luc khai td, gidy bao tu,
quyét dinh ctia Toa an, gidy chiing
nhéan gia dinh liét si, bang T6 quéc
ghi cong, don xac nhan... Tuy nhién,
khong phai CCV nao ciing doéng y
tiép nhan cac gidy to trén, ma chi
dong y tiép nhan gidy chiing tu,
trich luc khai tu, gidy bao tu hodc
gidy to khac thay gidy bao tu do co
quan c6 thAm quyén cip®.

Luat Cong chting ndm 2014 chia
vin ban thiua ké& thanh hai loai la
vin ban thoa thuan phan chia di

san va vin ban khai nhan di san.
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Khoan 3 Diéu 620 Bo luat Dan su
nam 2015 quy dinh, “viéc tu chéi
nhan di san phai duge thé hién
trude thoi diém phan chia di san”.
Nhu vay, néu nhiing ngudi thia
ké& khong lap vin ban théa thuan
phan chia di san, ma chi lap vin
ban khai nhan di san thi c¢6 dugc ti
ch6i nhan di san hay khong?

2. Pé xuat stia doi, bé sung

V61 nhiing phan tich néu trén,
khi stta d6i Luat Cong chiing nim
2014, cac nha lam luat cAn xem xét
stia d6i, b6 sung mot s6 noi dung dé
phu hop vé6i thuc tién va dong bo véi
cic quy dinh khéic cua phéap luat,
nham bao dam quyén, lgi ich hgp
phép va tao diéu kién thuan 1oi cho
nguoi yéu cau coéng chiing, cling nhu
CCV khi thuc hién cong chiing cac
hop dong, giao dich.

Vé céac thu tuc riéng d6i v6i mot
s0 hop dong, giao dich da duge quy
dinh tai Luat Cong chiing nam
2014, nghién ctiu cho thiy cin sta
d6i, bé sung nhu sau:

- D61 v6i quy dinh vé thu tuc cong
chting hgp doéng thé chap bat dong
san: Bo noi dung quy dinh vé thdm

quyén cong ching hgp dong thé
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chap bat dong san tai khoan 1 Diéu
54 Luat Cong ching nam 2014, vi
no1 dung nay da dudc quy dinh tai
Diéu 42 Luat nay. Quy dinh ro, khi
mudn thé chap bat dong san dé bao
dam thuc hién thém nghia vu khac
thi cac bén c6 thé 1ap vin ban sua
d61, b6 sung hoic lap hop dong thé
ch&p khac. Truong hgp 1ap vian ban
stia d6i, b6 sung thi vin ban nay
phai do CCV cua TCHNCC da cong
chiing hgp dong ban dau thuc hién.
Truong hgp cac bén 1ap thanh hgp
ddéng thé chdp khac thi c6 thé yéu
cau bat ky CCV dang hanh nghé tai
bat ky TCHNCC nao c6 tru sé tai
noi c¢6 bat dong san d6 thuc hién.
Cac bén khong can phai thuc hién
viéc stia d6i céng ching hgp déng
thé chép ban diu, néu c6 thay d6i vé
gia tri tai san thé chap.

- Vé thu tuc cong chiing hgp dong
uy quyén: Bé quy dinh vé trach
nhiém kiém tra k§ hé so, giai thich
rd quyén va nghia vu cta cac bén,
hau qua phéap ly ctua viéc uy quyén
d6 cho cac bén tai khoan 1 Diéu 54
Luat Coéng chting nam 2014, vi no1
dung nay da dude quy dinh ¢ phan
trach nhiém chung cua CCV. Sua

d6i vé tham quyén cong ching hop
dong uy quyén dudc thuc hién 6 hai
noi khac nhau theo huéng: Nguoi
yéu cau cong chiing c6 quyén yéu
cau bat ky TCHNCC nao thuc hién
cong chting viéc Uy quyén, cling
nhu viéc nhan ay quyén, déng thoi,
quy dinh c6 thé yéu ciu coéng chiing
viéec uy quyén tai TCHNCC, yéu
cau cong chiing viéc nhan uy quyén
tai cd quan dai dién hoac ngugc lai.
Quy dinh rd vé thu tuc cong chiing
hop dong uy quyén duge thuc hién
tai hai noi khac nhau, nhat 1a cac
gidy t0 ma ngudi yéu cadu cong
chiing cAn phai xuat trinh khi yéu
cau coéng chting. Quy dinh rdo vé
tha tuc sta d6i, b sung, hay bo,
cham dit thuc hién hoac sta 161 k§y
thuat d61 véi hgp déng uy quyén da
dugc thuc hién cong chiing 6 hai noi
khac nhau.

- D61 v6i tha tuc cong ching di
chic: Can ¢6 quy dinh cu thé d6i véi
truong hgp cong ching di chuc tai
chd & ctia ngudi 1ap di chic, nhat
14 van dé yéu cau cong chiing, thu
tuc cong chiing di chic khi ¢6 nguoi
lam chiing, cac gidy t0 cAn phai xuat

trinh khi céng chiing di chic cua

Dan chu va Phap lujt
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ngudi dang trong tinh trang tinh
mang bi cai chét de doa.

- Vé cong chting van ban thoéa
thuan phan chia di san, van ban
khai nhan di san: Khong nén chia
thanh hai diéu khoan véi hai thu
tuc khac nhau nhu quy dinh hién
hanh, ma quy dinh thanh mét diéu
thu tuc chung vé phan chia di san.
Can quy dinh 16 vé cac gidy to chiing
minh méi quan hé gitia ngusi dé lai
di san va nguoi dudge hudng di san
khi yéu cau coéng ching vin ban
phan chia di san. Gi@ nguyén quy
dinh vé quyén dudc ting cho phan
di san ma nguoi thiia ké duge hudng
cho nguoi thia k& khéac, nhung can
lam rd nguoi thita k& khac dudc
nhan ting cho phai 1a nhiing ngusi
cing dudc hudng thita k& do1 véi di
san yéu cau phan chia. Bé quy dinh
vé gia tri phap ly ctia vin ban thoa
thuan phan chia tai khoan 4 Diéu
57 Luat Coéng chiing nam 2014. Can
x4c dinh dugc gia tri phap ly cua
vin ban thong bio viéc thu ly cong
chiing vin ban thoa thuan phan chia
di san. Ngoai cac muc dich cua viéc
thong bao nhu quy dinh hién hanh,

A N , 2 .
can bo sung muc dich xac minh xem
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c6 tranh chap vé di san, vé thua ké
hay khong?

- Vé thu tuc cong chiing vin
ban tu chéi nhan di san: Can quy
dinh rd, nguoi thita ké dudec quyén
ti chol d6i véi di san cu thé hay c6
quyeén t¥ chéi chung d61 véi toan bd
di san ma ngudi chét dé lai. Ngudi
ti chol nhan di san, sau khi ti chéi
c6 duge sta d6i, b6 sung hay huay
b6 vin ban ti ch6i nhan di san hay
khong? Néu duge thi thu tuc thuc
hién nhu thé nao?

Nghién ctu cho th4y cin bd sung
quy dinh vé thu tuc riéng cho mot s6
hop déng, giao dich nhu sau:

- B6 sung quy dinh vé thu tuc
cong chiing gidy uy quyén: Sau khi
nghién ciu mot s6 quy dinh cua
phéap luat hién hanh lién quan dén
van dé dai dién, c6 thé nhan thdy,
hién nay, quy dinh vé viéc iy quyén
nhu sau: Da s6 cac vian ban quy
pham phép luat vé truong hgp thuc
hién cac cong viéc qua uy quyén
thuong chi ghi chung chung la “cé
uy quyén” hoic “theo uy quyén”.
Mot s6 van ban quy pham phép luat
quy dinh ré bang hinh thiic hgp déng

uy quyén nhu Bo luat Dan su nidm
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2015, Luat Nha 6 nam 2023. Nhiéu
vin ban quy pham phép luat hién
nay quy dinh hinh thic dai dién la
“Uy quyén bang van ban” hay “vin
ban iy quyén” nhu B6 luat T6 tung
dan su nidm 2015 (Diéu 86, Diéu
272), Thong tu s6 24/2023/TT-BCA
ngay 12/7/2023 ctia B6 Céng an vé
cép, thu héi ding ky, bién s8 xe co
gi6i (khoén 4 Diéu 10), Thong tu s6
04/2020/TT-BTP ngay 28/5/2020 cua
Bo Tu phap quy dinh chi tiét mot s6
diéu cua Luat Ho tich (Diéu 2). Mot
s0 vian ban quy pham phap luat c6
quy dinh vé hinh thic gidy iy quyén
nhu Luat Khiéu nai ndm 2011 (Diéu
16), Nghi dinh s6 124/2020/ND-CP
ngay 19/10/2020 cua Chinh phu quy
dinh chi tiét mot s6 diéu va bién
phap thi hanh Luat Khiéu nai (Mau
s6 02 vé gidy uy quyén khiéu nai),
Luat S¢ hitu tri tué ndm 2005, stia
d61, b6 sung cac nam 2009, 2022
(cac diéu 50, 107, 116, 149, 174),
Nghi dinh s6 23/2015/ND-CP ngay
16/02/2015 cua Chinh phu vé cap
ban sao ti sb goc, ching thuc ban
sao ti ban chinh, ching thuc chii
ky va ching thuc hgp dong, giao
dich. T cac quy dinh trén, c6 thé

thay, hién nay, dang ton tai hai hinh
thtc thé hién uy quyén la gidy uy
quyén va hgp dong uy quyén, trudng
hop phap luat c6 quy dinh phai lap
thanh hgp déng iy quyén hay bang
gidy iy quyén, cic bén phai tuan thu
theo quy dinh d6, truong hgp khong
¢6 quy dinh cu thé, cac bén c6 quyén
lya chon lap thanh gidy uy quyén
hoéc hop ddéng ty quyén. Trudng hop
yéu cau lap gidy uy quyén, CCV c6
thé thuc hién theo thu tuc ching
thuc chiéi ky trén gidy uy quyén
theo quy dinh tai Nghi dinh s6
23/2015/ND-CP va Théng tu sb
01/2020/TT-BTP ngay 03/3/2020
cua Bo Tu phap quy dinh chi tiét
va huéng din thi hanh mot sd diéu
ctua Nghi dinh s6 23/2015/ND-CP, néu
gidy iy quyén d6 thudc truong hop
dude chiing thuc chii ky, truéng hgp
khong dugc chiing thuc chi ky, CCV
phai thuc hién theo thu tuc cong
chiing gidy Uy quyén. Tuy nhién,
Luat Cong ching nidm 2014 khong
quy dinh vé thu tuc cong chiing gidy
uy quyén, dan dén viéc thuc hién
khéc nhau vé thu tuc, nhat 1a d61 véi
viéc yéu cau cac gidy to ngudi yéu cau

cong chiing can phai nop. Theo cach

Dan cha va Phap luat IEX
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hiéu thong thuong, gidy uy quyén la
gidy t6 do mot bén 1a bén iy quyén
lap, tuy nhién, khong c6 quy dinh, vé
chu thé 1ap gidy Gy quyén, din dén c6
mot s6 CCV khi cong chiing gidy uy
quyén van cho hai bén (bén iy quyén
va bén dugc iy quyén) giao két. Dong
thoi, khi cong chiing gidy uy quyén do
mot bén uy quyén lap, viéc c6 yéu cau
hay khong nguoi lap gidy iy quyén
cung cap gidy to vé thong tin cta bén
dugc iy quyén (gidy to tuy than, gidy
to vé cu trd) con dang vuéng mic va
ap dung khac nhau. C6 CCV khong
yéu cAu cung cip gidy to vé thong
tin clia bén dudc iy quyén, ma sé do
bén Uy quyén cung cap thong tin va
tu chiu trach nhiém vé cac thong tin
d6, nhung c¢6 CCV lai yéu cau phai
cung cap cac gidy to dé ching minh
vé thong tin da cung cip. Vuéng méic
6 chd, néu yéu cau cung cap gidy to
chting minh, CCV c6 phai yéu cau
cung c4p ban chinh dé kiém tra doi
chiéu theo diung quy dinh tai Diéu 40,
Diéu 41 Luat Cong chiing ndm 2014
hay khong? Néu yéu cau xuat trinh
ban chinh dé déi chiéu thi & rat kho
khén cho ngudi yéu cau cong chiing, vi
c6 nhiing trucng hop, ngudi nhan uy

KX} Dan cha va Phap luat

quyén 6 cac tinh, thanh phé khac. Do
vay, Luat Cong chiing (stia d61) can c6
quy dinh cu thé vé thu tuc cong ching
gifly iy quyén, dé thuén tién cho CCV
thuc hién, cting nhu tranh gy phién
ha cho ngudi yéu cau cong chiing.

- B6 sung quy dinh vé thu tuc
cong chiing vin ban don phucng
cham dit thuc hién hgp dong va van
ban don phuong huy bé hop dong,
giao dich: Theo B0 luat Dan su nam
2015 (Diéu 428 va mot so diéu luat
quy dinh vé cac hop dong giao dich
dan su thong dung nhu cac diéu
477, 478, 480, 481, 489, 492, 516,
520, 529, 545, 550, 551, 569), cac
bén c6 quyén don phuong cham dt
thuc hién hop dong, giao dich. Trong
khi d6, Luat Céng chiing ndm 2014
méi chi quy dinh vé tha tuc cong
chiing viéc sta ddi, b6 sung, hiy bo
hop déng, giao dich, ma khong cb
quy dinh vé thu tuc chdm ddt hop
dong, giao dich (Piéu 51), nén khi
nguoi yéu cau coéng chiing yéu cau
cong chiing vin ban nay, cac CCV
con rat ling ting. Pong thoi, Piéu
51 Luat Coéng chting ndm 2014 chi
du liéu do61 véi truong hop cac bén
thoa thuan cham dét hop dong,
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giao dich, ma khong du liéu doi
v6i truong hop mot trong cac bén
yéu cau cong ching van ban don
phuong chdm dat hdp déng, giao
dich. Tuong tu nhu vay la viéc cong
chiing vin ban don phuong huy bo
hop déng, giao dich. Theo quy dinh
tai cac diéu 423, 424, 436, 438, 439,
443, 444, 445, 476, 545 Bo luat Dan
sunidm 2015, mot bén c6 quyén duge
don phuong huy bé hop déng, néu
bén kia vi pham hgp dong. Nhu vay,
khi c6 yéu cau cong chiing van ban
don phuong chdm dit thuc hién hgp
dong hay don phuong huy bo hgp
dong, CCV sé thuc hién thu tuc nhu
thé nao? Vi vay, Luat Cong chiing
(stta d6i) cAn b6 sung quy dinh vé
thu tuc cong chiing cic vin ban nay.

- B6 sung quy dinh vé thu tuc
cong chiing van ban cam két xac
nhan vé tai san riéng: Hién nay, viéc
yéu cau coéng chiing van ban cam
két x4c nhan vé tai san riéng dang
dién ra phé bién, nhat 1a cam két
vé tai san riéng cua vd hodc chong.
Tuy nhién, khi thuc hién cong chiing
vin ban nay, cac CCV con thuc hién
khac nhau, do chua c6 cd s6 phap ly

A 2~ R ~, 4 NN
mot cach cu thé, viing chac. Vé viéc

x4c dinh thu tuc chiing nhan d61 véi
vén ban cam két xac nhan vé tai san
riéng, c6 CCV chi chiing thuc chii ky,
vi cho rang, van ban nay khong phai
12 hgp dong, giao dich, do khong lam
phat sinh quyén, nghia vu cta vg,
chéng hodc ciia ngudi khac, nhung
c6 CCV van thuc viéc cong chiing
van ban nay, vi cho riang, noi dung
cam két c6 lién quan dén viéc xac
dinh quyén, nghia vu ctia nguoi vo,
ngudi chong déi véi tai san, nhu vé
quyén ding ky, vé hoa loi, ldi tiic...
Tuy nhién, khi thuc hién theo thu
tuc cong chiing vin ban cam két xac
nhan vé tai san riéng, viéc xac dinh
vé thAm quyén, thu tuc céng ching,
cac CCV cung dang thuc hién khac
nhau, nhat 14 d61 véi cam két vé tai
san lién quan dén bat dong san. Cé
CCV cho rang, bat ky CCV dang
hanh nghé tai bat ky TCHNCC
nao trén toan quoéc déu cé thé thuc
hién cong chiing vén ban nay, do do6i
tugng cia van ban 1a nguon géc cla
tai san, ma chu yéu la ngudn tién,
nhung c¢6 CCV lai cho rang, mic du
chi 14 cam két vé nguon gdc tai san,
nhung néu cé lién quan dén bat dong

san, phai ap dung theo quy dinh vé
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thdm quyén tai Diéu 42 Luat Céng
ching nam 2014. D& ¢6 co sé phap
1y cho viéc cong chiing van ban cam
két xac nhan vé tai san riéng, Luat
Coéng chiing (stia d6i) cAn quy dinh
vé thu tuc céng chiing d61 véi vin
ban nay.

- B6 sung thu tuc céng chiing hgp
dong mua ban tai san tring dau
gia: Hop déng mua ban tai san do
triang d&u gia c6 thé phai qua thu
tuc cong chiing, chiing thuc, néu
phap luat ¢6 quy dinh hoéac theo yéu
cAu ctia ngudi yéu cau cong ching.
Tuy nhién, viéc thuc hién thu tuc
cong chiing hop déng mua ban tai
san tring dau gia dang con nhiéu
vuéng méc, nhu CCV c¢6 can tham
gia phién d4u gia hay khong? Ho so
cong chiing hop déng mua ban tai
san tring ddu gia can cac gidy to
gi? Luat Dau gia tai san nam 2016°
khong quy dinh phién d4u gii phai
c6 su tham gia cua CCV, dong thai,
khoan 1 Diéu 46 Luat nay quy dinh
“két qua diu gia tai san la cén cud
dé cac bén ky két hop déng mua
ban tai san ddu gia hodc co sé dé co
quan c¢6 thdm quyén phé duyét”, do
vay, khi cong chting hgp dong mua

X Dan cha va Phap luat

ban tai san tring dau gia, CCV chi
cAn cén cd vao bién ban dau gia
dé cong ching hgp déng mua ban
tai san. Tuy nhién, nhiéu CCV cho
rang, cong ching 1a viéc CCV chiing
nhan tinh xac thuc, hdp phap cua
hop dong, giao dich, do vay, CCV
can phai tham gia phién dau gia va
hé sd cong chiing hgp dong mua ban
tai san ddu gia ngoai bién ban diu
gia phai c6 ddy du mot bo ho so cta
phién d&u gia, dé bao dam tinh xac
thuc, hop phap ctua phién d4u gia,
tt d6, méi bao dam tinh xac thuc,
hop phap ctia hgp dong mua ban tai
san. Mot van dé khéc lién quan dén
tht tuc cong chiing hop déng mua
ban tai san d4u gia do la viéc cung
cip gidy chiing nhan quyén s hiiu,
quyén st dung tai san hodc gidy to
thay thé dugc phap luat quy dinh
néu tai san mua ban phai ding ky
quyén s6 hitu, quyén st dung. Thuc
t& va theo quy dinh cta phap luat,
tai san dau gia nhiéu truong hop
chua dugc cdp gidy chting nhan
quyén s6 hiiu, quyén st dung hoéc
da dugc cap, nhung bi that lac hoac
khong thu hoi duge nhung van dudc
thuc hién ban d4u gia, nhu ban dau
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gia quyén st dung dat, tai san gén
lién véi dat theo quyét dinh thi
hanh an. Trong truong hdp nay,
néu ngudi yéu cau cong ching dén
yéu cau coéng chiing hop dong mua
ban tai san dau gia, CCV c6 thuc
hién cong chiing duge hay khong?
Vi vay, Luat Coéng chiing (sta ddi)
can c6 quy dinh vé thu tuc cong
chiing hgp dong mua ban tai san
triang d&du gia dé CCV ¢6 co s thuc
hién viéc cong chiing.

- B6 sung thu tuc cong ching van
ban xac lap ché do tai san cua vo
chong theo thoa thuan: Theo Diéu
47 Luat Hon nhan va gia dinh nam
2014, vo chong c6 quyén ap dung ché
do tai san theo thoa thuin hodc theo
luat dinh, truong hgp lya chon ché
do tai san ctua v¢ chong theo thoa
thuan, thoa thuan nay phai dudge lap
trudc khi két hon, bang hinh thitc
vin ban c¢6 cong chiing hodc chiing
thuc. Nhu cau coéng chiing vin ban
thoa thuan ché do tai san cua vo
chdéng ngay cang nhiéu nhung viéc
cong chiing van ban nay con nhiéu
vuéng mic. Cu thé nhu sau:

+ Viéc xac dinh do tudi dudge

quyén giao két vin ban thoa thuan

ché& do tai san ctia vg chong: Luat
Hon nhédn va gia dinh nam 2014
quy dinh, vé nguyén tic, néu “hai
bén két hon lua chon ché @6 tai san
theo thoa thuan thi thoa thuin nay
phai dugc lap truée khi két hon”. Tu
quy dinh nay, cac CCV con c6 quan
diém khac nhau khi céng chting vin
ban thoa thuan ché do tai san cua
vo chong. Quan diém thd nhit cho
rang, bat ky thoi diém nao mién 1a
trude khi két hon, nguoi nam va nii
c6 quyén giao két vian ban nay. Tuy
nhién, néu theo quan diém nay, sé
phét sinh van dé nhu sau: Theo quy
dinh cua Luat Hon nhan va gia dinh
nim 2014, diéu kién vé do tudi cua
nguoi nam dugc quyén két hon 1a tu
dt 20 tudi, con déi véi ngudi ni 1a
ti &4 18 tudi. Cach tinh tudi dé két
hén duge huéng dan tai Thong tu
lién tich s6 01/2016/TTLT-TANDTC-
VKSNDTC-BTP ngay 06/01/2016
cua Chanh an Toa 4n nhan dan
t6i cao, Vién trudng Vién kiém sat
nhan dan t6i cao, Bo trudng Bo Tu
phap huéng din thi hanh mot s&
quy dinh cta Luat Hon nhén va gia
dinh (Théng tu lién tich s6 01/2016/
TTLT-TANDTC-VKSNDTC-BTP),

Dan cha va Phap luat IEX
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theo @6, tudi dé két hon duge tinh
theo ngay, thang, ndm sinh. Né&u xac
dinh dugc ndm sinh nhung khong
xac dinh dugdc thang sinh thi thang
sinh dugc x4c dinh 14 thang mot cua
nam sinh, néu xac dinh dudc nam
sinh, thang sinh nhung khong xac
dinh dugc ngay sinh thi ngay sinh
dudce xac dinh 14 ngdy mung mot cua
thang sinh. Nhu vay, néu nguosi nii
két hon khi vita da 18 tudi ma hai
nguoi muodn lap vin ban théa thuan
ché d6 tai san cua vo chong, trong
trudng hgp nay, ngusi nii chua du
18 tudi khi tham gia giao két. Néu
ngudi nit chua dt 18 tusi mudn giao
két van ban nay, c6 can phai c¢6 §
kién ctia nguoi dai dién hay khong?
Quan diém tht hai cho rdng, hai
nguoi mudn giao k&t van ban thoa
thuan ché do tai san cta vg chong
phéi bao dam du diéu kién két hon,
gbm diéu kién vé do tudi két hon va
cac diéu kién khac theo quy dinh
cua Luat Hoén nhan va gia dinh
nam 2014. Néu theo quan diém
nay, sé dan dén han ché& quyén cua
ngudi nam, vi ngudi nam phai chg
dén khi da 20 tudi méi dude giao

két van ban.
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+ Noi dung thoa thuan ché do
tai san cua vg chong dude quy dinh
tai Diéu 48 Luat Hoén nhan va
gia dinh nam 2014, viéc xac dinh
tai san cua vg choéng theo thoa
thuan dudec huéng dan tai Diéu
15 Nghi dinh s6 126/2015/ND-CP
ngay 31/12/2014 cua Chinh phu
quy dinh chi tiét mot s6 diéu va
bién phap thi hanh cta Luat Hon
nhéin va gia dinh'. Tu nhiing quy
dinh trén, hién nay, cac CCV ciing
c6 quan diém khac nhau vé noi
dung dudc thdéa thuan trong véan
ban nay. Quan diém tha nhat cho
rang, thoa thuan ché ché ds tai
san ctia vg chong la nhiing nguyén
tdc chung cho viéc xac dinh tai
san chung, riéng vé tai san cua
vg chong trong thoi ky hén nhan,
vi 12 nguyén téc chung nén khong
duge dua nhitng tai san cu thé vao
trong thoa thuan. Quan diém thu
hai cho ring, phap luat khong quy
dinh r6 c¢6 duge thoa thuan tai san
cu thé hay khong va tai cac diéu
khoan din chiéu trén déu cé ghi
vd chong dudc thoa thuan noi dung
khac. Dong thoi, theo huéng dan
tai khoan 3 Diéu 5 Thong tu lién
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tich s6 01/2016/TTLT-TANDTC-
VKSNDTC-BTP vé thu tuc xem
xét thoa thuan ché& do tai san cua
vg chong bi vo hiéu, cac nha lam
luat c6 dua ra vi du vé truong hop
trong van ban thoa thuan cé noi
dung thoa thuan vé mot tai san cu
thé. Do vay, vg chong hoan toan cé
quyén thdéa thuan tai san cu thé
trong thoa thuan ché do tai san
ctia vg chong.

+ Vé tham quyén cong chling vin
ban thoa thuan ché do tai san cua
vg chong cling con dang vuéng méc:
TCHNCC nao c6 thim quyén cong

chiing vin ban thda thuan ché do

tai san cua vg chéng, néu trong van
ban c6 thoa thuan vé bat dong san cu
thé ma cac bat dong san lai ¢ nhiéu
tinh, thanh phé truc thudc trung
uong khac nhau? Vi vay, dé viéc
cong chting vin ban thoéa thuan ché
do tai san cua vg chong duge thuc
hién mot cach thong nhat, ding quy
dinh cua phap luat, bao dam thuan
tién cho CCV va ngudi yéu cau cong
chtng, Luat Céng chiing (stta ddi)
cAn b6 sung quy dinh vé thu tuc
cong chting vin ban thoéa thuan ché
do tai san cua vg chong, quy dinh rd
thdm quyén cting nhu tha tuc céng

chiing van ban nay Q

1. Xem diém g khoan 1 Diéu 18 va diém a khoan 2 Piéu 32 Nghj dinh s6'99/2022/ND-CP
ngay 30/11/2022 cua Chinh phu vé déng ky bién phap bdo dam.

2. Xem khoan 2 Piéu 58 Luat Céng chiing ndm 2014.

3. Xem khoan 3 Diéu 24 Nghj dinh s6"123/2015/ND-CP ngay 15/11/2015 cua Chinh
phu quy dinh chi tiét mot s6 diéu va bién phap thi hanh Luat Hé tich.

4. Xem khoan 3 Diéu 57 Luat Cong chiing nim 2014.

5. Xem khoan 3 Piéu 58 Luat Coéng chiing nim 2014.

6. Xem khoan 2 Diéu 18 Nghi dinh s6 29/2015/ND-CP.

7. Xem khoan 2, khoan 3 Diéu 57 Luat Céng chitng nam 2014.

8. Xem khoan 2 Diéu 4 Nghj dinh s6"123/2015/ND-CP.

9. Ngay 27/6/2024, Ky hop thit bay Quéc héi khéa XV da théng qua Luét siia doi, bo
sung mot s6 diéu cua Luat Dau gia tai san, cé hiéu luc ti ngay 01/01/2025.

10. Xem khoan 1 Diéu 18 Luat Hén nhan va gia dinh nim 2014 va khoan 1 Piéu 15

Nghj dinh s6 126/2015/ND-CP.
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